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IN THE 


United States Const of Appeals 

Foe The District of Columbia Circuit 


No. 12,159 


AMERICAN AIR EXPORT & IMPORT CO., Appellant, 

v. 

FRANCIS A. O’NEILL, JR., ET AL., Appellees .i 


Appeal From The United States District Court For The 

District of Columbia 


JURISDICTIONAL STATEMENT 

The jurisdiction of the District Court for the District of 
Columbia is the issue of this appeal. Appellant contends 
it is founded upon Section 10 of the Administrative Pro¬ 
cedure Act, 5 USCA § 1009 and/or the Declaratory Judg¬ 
ment Act, 28 USC A §§ 2201, 2202. 

The District Court dismissed the complaint for lack of 
jurisdiction on February 18, 1954; notice of appeal to this 
court was filed by appellant February 25, 1954. This court 
has jurisdiction pursuant to 28 USC A §§ 1291,1294. 
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STATEMENT OF THE CASE 

In June, 1953, upon request of the intervenor, Air Carrier 
Pilots Association, the National Mediation Board sought 
to assume jurisdiction over the appellant’s labor activi¬ 
ties pursuant to the Railway Labor Act, 45 USCA § 151 
et seq. The appellant, whose transportation activities have 
been confined at all pertinent times solely to the operation 
of aircraft pursuant to a contract with the United States 
Air Force, sought a ruling from the Board that the appel¬ 
lant is beyond the Board’s jurisdiction. 

On or about June 27,1953, the appellant received a letter 
dated June 25, 1953 from appellee Thompson advising that 
the National Mediation Board had assumed jurisdiction of 
the appellant’s labor activities by virtue of the Railway 
Labor Act. 

The appellant, on or about August 7, 1953, wrote a letter 
to the Secretary of the Board requesting it to disclaim 
jurisdiction over appellant’s labor activities. In response 
thereto, on or about August 25,1953, the appellant received 
a letter dated August 24, 1953 from appellee Thompson 
holding that Section 201 of the Railway Labor Act em¬ 
braced the appellant’s activities, assigning the intervenor’s 
application a Docket Number, Case No. R-2756, and notify¬ 
ing the appellant that a mediator would be assigned to the 
matter shortly. The appellant requested reconsideration 
of this decision with an opportunity to argue the matter 
and present relevant evidence; but on November 3, 1953, 
appellant was advised that the Board had reaffirmed its 
ruling of August 24, 1953 without argument and presenta¬ 
tion of evidence by the appellant. 

The Board’s holding was based squarely on the propo¬ 
sition that any person operating aircraft under contract 
with the United States Government is subject to the Rail¬ 
way Labor Act pursuant to Section 201 thereof. The true 
meaning of Section 201 is that no carrier by air is subject 
thereto unless: (a) the carrier is engaged in common car¬ 
riage or (b) the carrier is engaged in transportation of 
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mail for or under contract with the United States Govern¬ 
ment. The appellant is not a common carrier, is not now 
and has never been engaged in the transportation of mail 
for the United States Government under any arrangement. 

On November 3, 1953, the Board notified the appellant 
that a mediator would be in Miami, Florida November 9, 
1953 to investigate a “representation dispute’’ involving 
appellant’s employees. ; 

Complaint was filed by the appellant in the District Court 
for the District of Columbia on November 5, 1953 seeking 
an injunction and declaratory relief, and grounded upon 
the Administrative Procedure Act and the Declaratory 
Judgment Act. An Amended Complaint was filed Decem¬ 
ber 15, 1953. 

On November 24, 1953, a Motion to Intervene was filed 
on behalf of the intervenors and on or about January 14, 
1954, the Motion was granted. 

In response to a Motion to Dismiss from the appellees 
and intervenors, and after a hearing thereon, the District 
Court ordered the Complaint dismissed on the grounds 
that it lacked jurisdiction to consider the matter. 

This appeal is from the order of the District Court. 


STATUTES INVOLVED 

Necessary to the disposition of this case are the follow¬ 
ing statutes: i 


Section 201 of the Railway Labor Act, 45 U.S.C.A. 
§ 181: 


“All of the provisions of title I of this Act, except the 
provisions of section 3 thereof, are extended to and 
shall cover every common carrier by air engaged in 
interstate or foreign commerce, and every carrier by 
air transporting mail for or under contract with the 
United States Government, and every air pilot or other 
person w’ho performs any work as an employee or sub¬ 
ordinate official of such carrier or carriers, subject to 


its or their continuing authority to supervise and 
rect the manner of rendition of his service.” 


di- 




Section 10, Administrative Procedure Act, 5 U.S.C.. 
§ 1009, in pertinent part: 

“Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. 

(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant stat¬ 
ute, shall be entitled to judicial review thereof. 

(b) The form of proceeding for judicial review shall 
be . . . any applicable form of legal action (including 
actions for declaratory judgments . . .) in any court 
of competent jurisdiction. .. 

The Declaratory Judgment Act, 28 U.S.C.A. § 2201: 

“In a case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court 
of the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela¬ 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought. Any 
such declaration shall have the force and effect of a 
final judgment or decree and shall be reviewable as 
such.” 

STATEMENT OF POINTS 

The District Court erred when it denied its jurisdiction 
of the matter in controversy. 

SUMMARY OF ARGUMENT 

Section 10 of the Administrative Procedure Act provides 
judicial review of Board decisions as to the scope of its 
jurisdiction under Section 201 of the Railway Labor Act 
since the issue is one of the Board’s power and authority 
which rests upon its construction of a statute and since 
there are no further administrative remedies available to 
the appellant. Injunction and/or declaratory relief are 
appropriate remedies since both are authorized by Section 
10(b) of the Administrative Procedure Act. Apart from 
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the Administrative Procedure Act, the equitable power of 
the court affords jurisdiction now since an administrative 
body is proceeding unlawfully against the appellant, there¬ 
by exposing him to criminal proceedings and other irrepa¬ 
rable injury. The Declaratory Judgment Act gives the 
District Court jurisdiction for the same reasons that in¬ 
voke equity and Section 10 of the Administrative Proced¬ 
ure Act; declaratory relief thereunder applies at this stage 
and against these defendants. 

ARGUMENT 

SECTION 10 OF THE ADMINISTRATIVE PROCEDURE ACT AP¬ 
PLIES TO SECTION 201 OF THE RAILWAY LABOR ACT. 

The Statute Does Not Preclude Judicial Review of the 

Order in Question. 

Section 10 of the Administrative Procedure Act begins: 

“Except so far as (1) statutes preclude judicial 
review....” 

Consequently, the first question posed is whether the 
Railway Labor Act, § 1 et seq., 45 USCA 151 et seq., pre¬ 
cludes judicial review. The Act is silent on this question. 
However, two leading cases have already approved judicial 
review of Board decisions relating to its jurisdiction under 
the Act. 

One of them, Airline Dispatchers Assn. v. National 
Mediation Board, 189 F. 2d 685 has determined that the 
Administrative Procedure Act applies to jurisdictional 
questions. The issue before the court was whether extra¬ 
territorial activities of an air carrier and its employees 
were subject to the Board’s jurisdiction; the Board had 
denied its jurisdiction. The first question the court treated 
w’as whether the judicial review provisions of the Admin¬ 
istrative Procedure Act applied to the Board’s denial. Two 
contentions faced the court: First that the silence of the 
statute revealed an intent to preclude judicial review; $nd 
second, that Switchmen’s Union of North America v. Na- 
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tional Mediation Board, 320 U.S. 297 holding a certification 
pursuant to Section 2, Ninth unreviewable likewise pre¬ 
cluded judicial review of any Board decision under any 
part of the Railway Labor Act. 

In rejecting the contentions, the court stated: 

“By the Switchmen’s decision, the Supreme Court 
clearly does preclude review by the Courts of board 
action determining a disputed question of representa¬ 
tion under Section 2, Ninth, of the Railway Labor Act. 
The Court, however, in passim, said: ‘generalizations 
as to when judicial review of administrative action may 
or may not be obtained are of course hazardous. Where 
Congress has not expressly authorized judicial review, 
the type of problem involved’ as well as the ‘history 
of the statute in question’ becomes highly relevant.” 

It then analyzed a sister case to Switchmen’s Union con¬ 
cerned with the same type of problem and decided the same 
way by the Supreme Court. It went on: 

“In each of these cases the Board had chosen between 
alternate methods of settling a dispute over, represen¬ 
tation under Section 2, Ninth, of the Act. The ques¬ 
tion was not as to the power of the Board to resolve 
the dispute, but whether it had done so in an erroneous 
manner. The case now before us is quite different. 
Here there has been a refusal to take any action to 
resolve the dispute, upon the view that Congress has 
not extended the powers of the Board to an employer 
and its employees geographically situated as are these 
disputants; that is, outside the continental United 
States and its territories. This in no sense is Board 
action within the framework of Section 2, Ninth, or, 
indeed, within any other provisions of the Act for ad¬ 
ministrative resolution of industrial labor disputes. 
This is a different ‘type of problem.’ * * * The type 
of question now presented was, as we have said, in the 
area of those reserved under the Railway Labor Act. 
This being so, and because of the nature of the ques¬ 
tion, -we are of the opinion that the Administrative 
Procedure Act indicates a Congressional purpose to 
authorize review of it by the Courts. Since it is not 
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a question of the type previously held unreviewable, 
and since there is no explicitness in the Railway Labor 
Act or indication in its history of a Congressional in¬ 
tention to leave it exclusively to Board determination, 
the provisions of Section 10 of the Administrative Pro¬ 
cedure Act for Court review take hold of it.” 

The other leading case is Shields v. Utah Idaho Central 
Railroad Company, 305 U.S. 177. That case, too, was con¬ 
cerned with the problem of the jurisdiction of the National 
Mediation Board under the Railway Labor Act. The peti¬ 
tioner contended it was an interurban electric railway and 
thus within the class of carriers not subject to the Act. 
Under the Railway Labor Act the Interstate Commerce 
Commission is assigned the duty of determining whether a 
carrier falls within the exception. The Commission had 
denied the exception. The petitioner brought an action for 
injunction against the United States Attorney for the Dis¬ 
trict of Utah in view of Section 2, Tenth, of the Railway 
Labor Act: 

“. . . It shall be the duty of any District Attorney of 
the United States to whom any duly designated repre¬ 
sentative of a carrier’s employees may apply to insti¬ 
tute in the proper Court and to prosecute under the 
direction of the Attorney General of the United States, 
all necessary proceedings for the enforcement of the 
provisions of this Section, and for the punishment for 
all violations thereof and the costs and expenses of 
such prosecution shall be paid out of the appropria¬ 
tion for the expenses of the Courts of the United 
States...” 45 USCA § 152, Tenth. 

The Supreme Court, speaking through Chief Justice 
Hughes, granted judicial review: 

“The nature of the determination points to the pro¬ 
priety of judicial review. For, while the determination 
is made by the Interstate Commerce Commission for 
the purposes of the Railway Labor Act and not for 
further proceedings by the Commission itself, it is 
nonetheless a part of the regulatory scheme. It has 
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the effect, if validly made, of subjecting the respond¬ 
ent to the requirements of the Railway Labor Act 
which was enacted to regulate the activities of trans¬ 
portation companies engaged in interstate commerce 
... To support its contention that equitable relief is 
appropriate, respondent points to the peculiar diffi¬ 
culties which confronted under the Congressional leg¬ 
islation. Congress has enacted two sets of statutes 
-which involve the application of the same criterion. If 
respondent is subject to the Railway Labor Act, it is 
excluded from the application of the National Labor 
Relations Act. ... In these circumstances -we think re¬ 
spondent was entitled to resort to equity in order to 
obtain a judicial review of the questions of the validity 
and effect of the Commission’s determination purport¬ 
ing to fix its status.” 

In both cases the courts were dealing with the jurisdic¬ 
tional sections of the Railway Labor Act. In Air Line 
Dispatchers , the court construed Sections 1 and 201 to prop¬ 
erly determine the definition of “employee” and “car¬ 
rier”; in Shields v. Utah, the court dealt with the defini¬ 
tion of a “carrier” under Section 1. 

The instant case is the same. Here the plaintiff urges 
exemption from the Act and relies upon the proper con¬ 
struction of Section 201 w-hich defines those employers sub¬ 
ject thereto. In no way is the Board’s action or determina¬ 
tion under Section 2, Ninth, placed in question. The order 
under review is solely concerned with the construction of 
Section 201. 

The Question Is not Committed to Agency Discretion 

Section 10 of the Administrative Procedure Act further 
-withholds its applicability where “agency action is by law 
committed to agency discretion.” The facts of this case do 
not invoke that exception. The section of the statute here 
in issue does not even provide for the National Mediation 
Board’s consideration, much less assign it discretion in the 
matter. What is here in issue is agency power, a matter 
of law involving the construction of a statute. 
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Administrative Remedies Have Been Exhausted 

There being no special statutory review proceeding, the 
plaintiff can bring an action for injunction or, as specifi¬ 
cally mentioned in Section 10(b) of the Administrative Pro¬ 
cedure Act, a declaratory judgment if, under Section 10(c) 
of the Act, this is an appeal from a final order. 

No mention appears in the statute that the administra¬ 
tive body, the National Mediation Board, must consider the 
question of the construction of the statute. Nor does it 
appear that an administrative process is provided therefor. 
As Mr. Justice Douglas said in Switchmen's Union v. Na¬ 
tional Mediation Board, supra: 

“Whiie tW'Mediation Board is given specified powers 
in the conduct of elections, there is no requirement as 
to hearings. And there is no express grant of sub¬ 
poena power. The Mediation Board makes no ‘order.’ 
And its only ultimate finding of fact is the certificate 
(under Section 2, Ninth). ...” 

The Board acts in the premises merely as an incident to its 
specifically delegated duties under Section 2, Ninth. Hence, 
there are no administrative remedies to exhaust. 

In any event, on June 25, 1953, the Board held in the 
form of a letter, that it had assumed jurisdiction over the 
appellant’s labor activities pursuant to Section 201 of the 
Railway Labor Act. A request for reconsideration made 
by the appellant on August 7, 1953, was answered on Au¬ 
gust 25, 1953, by the appellees reaffirming their position. 
The plaintiff again requested reconsideration with an op¬ 
portunity to argue the matter and present such evidence as 
might be relevant, but on November 3, 1953, the plaintiff 
was advised that again the defendant had reaffirmed its 
ruling that the appellant was subject to the act. 

There is nothing more provided in the statute which 
bears upon the petitioner’s rights. Section 2 of the statute 
is wholly concerned with that of determining the bargain¬ 
ing agent among the employees. Nothing therein calls for 
the Board to hear and determine issues relating to the car- 
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rier. Thus, insofar as any administrative process was pro¬ 
vided, respecting the plaintiff and the issue here presented, 
it has been exhausted. There is nothing more for the Na¬ 
tional Mediation Board to do. 

To dramatize the finality of the Board’s decision, the 
court’s attention is drawn to the fact that, as previously 
indicated, the District Attorney, under Section 2, Tenth, 
could, in the event this petitioner failed to cooperate with 
the Board in its “administrative process” under Section 
2, Ninth, go into court to seek enforcement thereof. 1 

l While the District Attorney is charged with responding to complaint of 
“any duly designated representative of a carrier’s employee,” Section 2, 
Tenth, even before the representative has been so designated by the Board 
under Section 2, Ninth, there are obligations of the carrier under Section 2, 
Ninth, which, if not obeyed, can frustrate the purpose of the Act; e.g., 
refusal to supply the Board with employee names. Certainly the Board has 
the right to secure enforcement of the Act. 

Lest the interveners renew their argument that such a prosecution consti¬ 
tutes the statutory scheme for judicial review of this question, it should be 
pointed out that there is grave doubt whether the Board’s lack of jurisdiction 
could be asserted as a defense in such a criminal prosecution. Section 10(b) of 
the Administrative Procedure Act states: “. . . Agency action shall be sub¬ 
ject to judicial review in criminal or civil proceedings for judicial enforce¬ 
ment, except to the extent that prior . adequate, and exclusive opportunity to 
such review is provided by law.” Under this provision, the appellant could 
well be faced with the familiar contention in an enforcement proceeding that 
it should have resorted to the courts immediately after the Board’s finding in 
an action for injunction or declaratory judgment or under the very provisions 
of the Administrative Procedure Act that it now urges. This reasoning finds 
expression in Inghram v. Union Stockyards Co. of Omaha, 64 F. 2d 390: “The 
bold proposition here is as follows: After the Secretary of Agriculture, acting 
under the Packers and Stockyards Act has determined that a particular charge 
is lawful can anyone subject thereto attack the validity of that charge in a 
defense to an action for the collection of that charge for services justifying 
the charge, if legal? This cannot be done . . . Therefore, the only remedy 
open to anyone dissatisfied with such administrative action is to challenge the 
fair action* of the Secretary. . . . The courts can go no further than to inquire 
into two matters: First, whether the Secretary pursued the procedure required 
by the Act; second, whether the Secretary had any substantial evidence before 
him to support the conclusion represented in his order. But even the deter¬ 
mination of this action of the Secretary must be pursued in an orderly man¬ 
ner. The order itself should be challenged by a direct proceeding to enjoin 
or annul which would, if successful, have the effect of making the order a 
nullity as to all parties affected by it and for all purposes. Such order can¬ 
not be attacked by a defense to collection of charges which are in compliance 
with an order of the Secretary.” 

And cases dealing with the Declaratory Judgment Act, discussed below, make 
the point that, where habeas corpus is permitted, declaratory relief in advance 
of prosecution will be afforded. Those cases, together with Shields v. Utah, 
supra, could well be cited as marking the path of “prior, adeouate, and ex¬ 
clusive opportunity to [judicial] review ...” (Clearly, the burden of Shields 
is that the proceeding under Section 2, Tenth is inadequate review within the 
meaning of Section 10(b) of the Administrative Procedure Act.) 


V 


I 
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THE DECLARATORY JUDGMENT ACT APPLIES 
TO THIS CASE 

While it would appear that the Declaratory Judgment 
Act, 28 U.S.C.A. § 2201, can only apply in circum¬ 
stances which would invoke the applicability of Section 10 
of the Administrative Procedure Act, i.e. (1) where the 
statute does not preclude judicial review, (2) agency ac¬ 
tion is not committed to agency discretion, and (3) admin¬ 
istrative remedies have been exhausted, nonetheless Courts 
have granted requests for declaratory relief undei; the 
Declaratory Judgment Act, both where the pleading has 
not invoked the Administrative Procedure Act, and where 
the pleadings have invoked both Acts. In the latter case 
they have avoided considering the applicability of the Ad¬ 
ministrative Procedure Act. There is at least the sugges¬ 
tion in those cases though, that the Declaratory Judgment 
Act applies in certain peripheral situations where the Ad¬ 
ministrative Procedure Act does not. 

The relationship between the Acts is, however, obscure. 
It has been suggested that: 

“. . . a desire to increase the use of the declaratory 
judgment in the field of administrative law, was un¬ 
doubtedly influential in the recent enactment of . .. the 
Federal Administrative Procedure Act [in which] . . . 
Section 10(b) provides that where special statutory 
proceedings for review are absent or inadequate, re¬ 
view may be obtained inter alia, by a declaratory judg" 
ment.” 62 Harv. L. Rev. 787, 879-880. 

! 

In any event there is precedent for the independent ap¬ 
plication of the Declaratory Judgment Act to the matter 
here in dispute. A case almost identical with the case here 
presented is Worthington Pump and Machinery Corpora¬ 
tion v. Douds, 97 F. Sup. 656. There the National Labor 
Relations Board had held a contract between Worthington 
and one union illegal under its construction of the Taft- 
Hartley Act—a holding similar in character to the Media¬ 
tion Board’s construction of the Railway Labor Act in 
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this case. The Company asked for a rehearing with an op¬ 
portunity to argue the case and present evidence. This 
was denied. Consequently, another union, found represen¬ 
tative by the Board during the period of the illegal con¬ 
tract, was certified pursuant to Section 9 of the Taft- 
Hartley Act, 29 U.S.C.A. § 159. Section 9, like Sec¬ 
tion 2, Ninth, of the Railway Labor Act, does not pro¬ 
vide for judicial review of such certifications. But the 
certification can be inquired into by a Court as an incident 
to its consideration of an unfair labor practices charge 
under Section 10, 29 U.S.C.A. § 160, as provided in Sec¬ 
tions 9 and 10, 29 U.S.C.A. §§ 159(d), 160. The Taft- 
Hartley’s Section 10 unfair labor practices charge and its 
attendant judicial review stands somewhat in the same re¬ 
lation to its Section 9 certification as does the Railway 
Labor Act’s Section 2, Tenth, criminal prosecution relate 
to its Section 2, Ninth certification. 

Worthington brought an action under the Declaratory 
Judgment Act asking that the prior contract be adjudged 
legal. The defendant, the regional director for the Na¬ 
tional Labor Relations Board, challenged the Court’s jur¬ 
isdiction and argued that the plaintiff had adequate statu¬ 
tory review procedures: 

“The method allegedly open to the plaintiff to con¬ 
test the Board’s decision is as follows: The plaintiff 
can refuse to bargain with local 55 when it is certified 
and thereby plaintiff is open to an unfair labor prac¬ 
tice charge. 29 U.S.C.A. Section 158(a)(5). As an 
incident to the hearing of such charge by the Board 
and upon review by a United States Court of Appeals, 
the certification of local 55 can be inquired into. 29 
U.S.C.A., § 159 (d), 160.” 97 F. Sup. at 658. 

The Court observed: 

“The fallacy in this method of ‘review’ is the plaintiff 
must await an unfair labor practice charge bv local 
55, and plaintiff argues that local 55 will not file such 
charge, but will use its economic strength to enforce 
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its position as bargaining agent. Furthermore plain¬ 
tiff may have to commit in good faith an unfair labor 
practice in order to gain such possible review, thereby 
subjecting itself to grave risks under the Act.” p. 658. 

And at another point: 

. . the employer has a definite judicial remedy un¬ 
der the Act only if the union . . . actually files an un¬ 
fair labor practice complaint with the Board. But 
there is a considerable likelihood that the union will 
ignore the National Labor Relations Board, relying 
on economic pressure, through strikes, to force the 
employer to bargain collectively. A properly certified 
union may of course validly follow such practices, but 
the plaintiff herein seeks some forum for review of 
the impending allegedly unauthorized certification.” 
p. 660 (Emphasis as appears in original) 

As in Worthington, it is entirely possible here that the 
union never will complain to a United States Attorney but 
rather will exert economic pressure in the form of strikes 
and boycotts. This is an accepted part of the “privileged 
combat” in our society. However, even the illusory re¬ 
view under Section 2, Tenth, may never be available to 
the plaintiff here. 2 j 

Suggested in the Worthington decision is another con¬ 
sideration which moves Courts to grant declaratory relief 
where the statute is silent as to judicial review: the possi¬ 
bility of criminal prosecution or contempt proceedings 
presented by the administrative order in question. This 
possibility evokes two reactions from the courts: (1) 
Judicial review cannot wholly be withdrawn since: the 
matter will be presented to a court in some guise if by no 
more than a habeas corpus proceeding, and (2) The tra¬ 
ditional concern of equity with one threatened with im¬ 
prisonment. 

2Such a circumstance can hardly render “adequate” a criminal proceed¬ 
ing under Section 2, Tenth. (See note 1 supra.) , 
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While not faced with a request for declaratory relief, but 
for injunction, 3 the Court in Agnew v. Board of Gover¬ 
nors, 153 F. 2d 785, dealt with the matter as it would have 
in a declaratory judgment proceeding. 4 The Board of 
Governors of the Federal Reserve Board had issued an 
order finding that the petitioner was of a class barred by 
statute from holding office as directors of national banks. 
Another statute empowered the Board to remove such per¬ 
sons from office. The statute was silent as to judicial re¬ 
view. The Court stated: 

“The question of jurisdiction, therefore, is: Where 
an administrative agency issues a final order affecting 
the rights of individuals, which order is based upon a 
construction of the statute of general application, 
upon which construction the authority of the agency 
depends, and where, there being no statutory appeal, 
the individuals involved have no means of testing 
their rights except by civil action or injunction or by 
subjecting themselves to criminal liability by dis¬ 
obeying the order, has a Federal District Court juris¬ 
diction to examine the order of the agency in a civil 
action or injunction? We think that it has. * * * The 
pending dispute is obviously a controversy and a case. 
The order complained of is not an interim administra¬ 
tive step. The requirements of equity are met by the 
fact that ‘disregard of the Commission’s adverse ac¬ 
tion entails threat of oppressive penalties.’ The 
challenged power of the Board arises only when a 
director of a bank continues to violate a ‘law’, in this 
case a statute. The content of the ‘law’ is a subject 

3 “[The Declaratory Judgment Act] merely permitted a freer movement 
of the federal courts within the recognized confines of the scope of equity. 
The Declarator^’ Judgment Act ‘only provided a new form of procedure for 
the adjudication of rights in conformity’ with ‘established equitable princi¬ 
ples.’ Great Lake.* Dredge 4" Docic Company v. Huffman, 319 U.S. 293, 300 
. . . And so the test for determining whether a federal court has authority 
to make a declaration such as is here asked, is whether the controversy 
‘would be justiciable in this Court if presented in a suit for in junction,*’ 
Nashville C. 4" St. L. By. v. Wallace, 288 U.S. 249, 262.” Colegrovc v. Green, 
328 U.S. 633. 

4 “ .. as it is not essential to the exercise of the judicial power that an 
injunction be sought, allegations that irreparable injury is threatened are 
not required. Nashville, Chattanooga St. Louis Bailway Company v. Wal¬ 
lace, 288 U.S. 249. . .” Aetna Life Insurance Company v. Haworth, 300 U.S. 
227, 239. 


15 


for judicial determination. When presented under 
circumstances such as those just outlined, equity 
power exists to consider it.” 

i 

Ex parte Fabiani, 105 F. Sup. 139, afforded declara¬ 
tory relief to one in jeopardy of imprisonment for vio¬ 
lation of the Selective Service Act. That Act is silent 
as to judicial review; however it has been held that 
judicial review by way of defense to a criminal proceed¬ 
ing was proper. Estep v. U. S., 327 U. S. 114. The ques¬ 
tion presented in Fabiani was whether the petitioner could, 
by declaratory judgment, raise the issue in court short of 
provoking a criminal action or habeas corpus after induc¬ 
tion. The District Court granted declaratory relief. In 
doing so, it quoted from Estep as follows: 

“ ‘But if we now hold that a registrant could not 
defend at his trial on the ground that the local board 
had no jurisdiction in the premises, it would seem that 
the way then be open to him to challenge the juris¬ 
diction of the local board after conviction by habeas 
corpus. The Court would then be sending men to jail 
today when it was apparent that they would have to 
be released tomorrow. 

i 

“ f ac f. that habeas corpus after conviction 

is available in these cases gives added support to our 
reading of Section 11 ... It supports a rejection of a 
construction of the Act that requires the Courts to 
march up the hill when it is apparent from the be- 
gining that they will have to march down again.’ ” 

And held: 

“This court feels that to remit the petitioner to the 
remedy of habeas corpus after induction or to defend¬ 
ing a criminal prosecution by drawing in question 
therein the Board’s classification would be exactly 
that type of judicial circuity and waste motion which 
the Supreme Court and the Estep decision has coun¬ 
selled us to avoid. It is clear that no Court before 
whom this case would ultimately come could sustain 
the action of the local board herein.” 
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McGrath v. Kristensen, 340 U.S. 162 is a case where both 
the Administrative Procedure Act and the Declaratory 
Judgment Act were pleaded with the Court granting juris¬ 
diction under the Declaratory Judgment Act and avoiding 
it under the Administrative Procedure Act. The petitioner 
had applied for a suspension of deportation. The Attor¬ 
ney General denied the suspension on the grounds that the 
petitioner was ineligible for naturalization since he had 
applied for relief from selective service during World War 
II. Such an application by an alien was by law a per¬ 
manent bar to naturalization. Kristensen argued that the 
Selective Service Act did not legally apply to him and 
that, therefore, his application for relief therefrom was a 
nullity. The Court allowed declaratory relief. It reasoned 
thus: 

“The United States does not challenge finality for pur¬ 
pose of review. However, the Government does con¬ 
tend that the Immigration Act provision . . . making 
the Attorney General’s decision on deportation ‘final’ 
precludes judicial review except by habeas corpus of 
his refusal to grant suspension of deportation. The 
procedural question as thus presented is whether an 
administrative decision against a requested sus¬ 
pension of deportation . . . can be challenged by an 
alien free from custody through a declaratory judg¬ 
ment or whether, to secure redress, he must await 
judicial remedy of habeas corpus after his arrest for 
deportation. 

“The Immigration Act of 1917 . . . authorized the de¬ 
portation of any alien found in the United States in 
violation of the immigration laws, and always pro¬ 
vided that administrative decisions as to deportation 
‘shall be final.’ The end of that administrative pro¬ 
ceeding creates a situation which is subject to test on 
constitutional grounds through habeas corpus by one 
in custody. TCiting cases]. We do not find it neces¬ 
sary to consider the applicability of section 10 of the 
Administrative Procedure Act ... to this proceeding. 
Where an official’s authority to act depends upon the 
status of the person affected, in this case eligibility 


17 


for citizenship, that status, when in dispute, may be 
determined by a declaratory judgment proceeding 
after the exhaustion of administrative remedies. 
Under . . . the Immigration Act the exercise of the 
Attorney General’s appropriate discretion in suspend¬ 
ing deportation is prohibited in the case of aliens in¬ 
eligible for citizenship. The alien is determined to 
have a proscribed status by this administrative ruling 
of ineligibility. Since the administrative determina¬ 
tion is final, the alien can remove the bar to consider¬ 
ation of suspension only by a" judicial determination 
of his eligibility for citizenship. This is in actual con¬ 
troversy between the alien and immigration officials 
over the legal right of the alien to be considered for 
suspension. As such a controversy over Federal laws, 
it is within the jurisdiction of Federal courts . . . and 
the terms of the Declaratory Judgment Act. ... 

The rule of the McGrath case is that where, under a 
statute silent as to judicial review, habeas corpus would 
ultimately lie and the issue is that of the status of the peti¬ 
tioner, at least declaratory relief will be afforded. 

This rule has already found expression in principle as 
applied to the Railway Labor Act; for Shields v. Utah, 
supra, granted equitable relief on that theory. In addi¬ 
tion to the reasons already given 5 the court argued: 

“The Mediation Board has ordered the posting of the 
prescribed notice that disputes between the carrier and 
its employees will be handled under the Railway 
Labor Act [Section 2, Eighth; 45 USCA §152, 
Eighth]. Disobedience is immediately punishable and 
it is made the duty of the United States Attorney to 
institute proceedings against violators. Respondent 
has invoked the equity jurisdiction to restrain such 
prosecution and the Government does not challenge 
the propriety of that procedure. Equity jurisdiction 
may be invoked when it is essential to the protection 
of the rights asserted, even though the complaint seeks 
to enjoin the bringing of criminal actions, [citing 
cases]” 305 U.S. at p. 183. 


5 Supra, pp. 7-8. 



If the appellant in the instant case fails in its action 
it might be subject to criminal prosecution. Habeas corpus 
would surely lie if the Board’s lack of jurisdiction were 
not permitted in defense of a criminal prosecution. In 
advance of prosecution, clearly, the plaintiff may seek a 
declaration of his status of exemption from the Railway 
Labor Act against the Board 6 cf. McGrath v. Kristensen, 
supra, if he can invoke equity’s jurisdiction to the same 
end under Shields. 7 


CONCLUSION 

The District Court has jurisdiction over this question 
and this case. Either or both Section 10 of the Admin¬ 
istrative Procedure Act and the Declaratory Judgment Act 
grant this; equity, too, rests jurisdiction in the District 
Court. This court should remand the case to the District 
Court with instructions to consider the arguments on the 
true meaning of Section 201 of the Railway Labor Act, 
45 U.S.C.A. § 181, and decide that question. 

Respectfully submitted, 

Coates Lear 
Theodore A. Miller 
Attorneys for Appellant. 

6 See Note 1, supra. 

7 “. . . the test for determining whether a federal court has authority to 
make a declaration ... is whether the controversy ‘would be justiciable in 
this court if presented in a suit for injunction,’ ” Colegrove v. Green, 328 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

American Air Export & Import Company 
Miami International Airport 
Miami, Florida 

Plaintiff 


vs. 


Francis A. O’Neill, Jr. 

John Thad Scott, Jr. 

Leverett Edwards 
Eugene C. Thompson 

General Services Building 
18th and F Streets, N. W. 
Washington, D. C. 

Defendants 


Civil Action No. 5147-’53 

Amended Complaint for Injunction and Other Relief 

Comes now American Air Export & Import Company 
(hereinafter called Plaintiff) by its Attorney, Coats Lear, 
and for its cause of action against Defendants herein re¬ 
spectfully states and alleges as follows: 

I 

The Plaintiff is a corporation organized and existing un¬ 
der the laws of the State of Florida and is a citizen of the 
United States. The Defendants, Francis A. O’Neill, Jr., 
John Thad Scott, Jr., and Leverett Edwards, are members 
of the National Mediation Board, an agency of the United 
States Government charged with the administration of the 
Railway Labor Act (48 Stat. 1185; 45 U.S.C. 151-58, 160- 
62). The Defendant Eugene C. Thompson is Secretary of 
the National Mediation Board. The jurisdiction of this 
Honorable Court is invoked pursuant to the Act of Febru¬ 
ary 27, 1877 (19 Stat. 253), the Act of June 11, 1946, 60 
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Stat. 243 (5 USCA 1009), and the Act of May 24, 1949, 63 
Stat. 105 (28 USCA 2201). 

II 

Since July, 1952, Plaintiff herein has been engaged in the 
exploitation of Contract No. AF 33 (600)-22407 with 
29 the United States Air Force. Pursuant to said con¬ 
tract, Plaintiff has been transporting high-priority 
military cargo for the Air Force between points in Texas 
on the one hand and points on the east and west coast of 
the United States on the other hand. Pursuant to Air Force 
Regulation 67-53, Plaintiff’s services are under the ex¬ 
clusive operational control of the Air Force. Plaintiff does 
no advertising and does not otherwise hold itself out to 
the public as engaging in any common carrier services by 
air. 

in 

On or about June 26, 1953, Plaintiff received a letter 
dated June 19,1953 from the Air Carrier Pilots Association 
advising, in effect, that said association intends to invoke 
certain provisions of the Railway Labor Act for the purpose 
of negotiating rates of compensation, rules and working 
conditions for the flight personnel employed by Plaintiff. 
On or about June 27, 1953, Plaintiff received a letter dated 
June 25, 1953, from Defendant Thompson advising, in ef¬ 
fect that the National Mediation Board had assumed juris¬ 
diction over Plaintiff’s labor activities pursuant to the 
Railway Labor Act. 

IV 

Inasmuch as all of Plaintiff’s revenue is derived from op¬ 
erations for one contractor; namely, the United States Gov¬ 
ernment and, inasmuch as Plaintiff is not otherwise en¬ 
gaged in any common carrier operations whatsoever, Plain¬ 
tiff, on or about August 7,1953, wrote a letter to Defendant 
Thompson, Secretary of the National Mediation Board, 
requesting in effect that the National Mediation Board 
disclaim jurisdiction over the alleged labor dispute. 
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y 

On or about August 25, 1953, Plaintiff received a letter 
dated August 24, 1953, from Defendant E. C. Thompson 
advising in effect that Plaintiff’s request for a disclaimer 
of jurisdiction had been rejected by the Defendants herein. 
An exact copy of this letter is attached hereto and marked 
for identification as Exhibit I. Plaintiff requested Defend¬ 
ants to reconsider their decision of August 24, 1953 but on 
November 3, 1953 Plaintiff was advised that Defendants 
had reaffirmed their ruling of August 24,1953. Defendants 
assigned the dispute Case No. R-2756. 

30 VI 

Defendants’ ruling of August 24, 1953 is based solely 
upon a misconstruction of Section 201 of the Railway Labor 
Act in that Defendants interpret said section to mean, in 
effect, that every carrier by air operating under contract 
with the United States Government is subject to the pro¬ 
visions of the Railway Labor Act. The true meaning of 
the said section is that no carrier by air is subject to the 
provisions of the Railway Labor Act unless: (a) the carrier 
is engaged in common carriage, or (b) the carrier is en¬ 
gaged in the transportation of mail for or under contract 
with the United States Government. The Plaintiff herein 
is not a common carrier and is not engaged in the trans¬ 
portation of mail for or under contract with the United 
States Government. 


vn 

Plaintiff has exhausted its administrative remedies in that 
Defendants herein have issued a final ruling to the effect 
that Plaintiff’s activities are subject to the jurisdiction of 
the Railway Labor Act. Plaintiff contends that said final 
ruling is erroneous in that Plaintiff is not, as a matter 
of law, subject to the jurisdiction of the Railway Labor 
Act and that Defendants are, therefore, proceeding in an 
illegal manner against Plaintiff. 


t 
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VIH 

On November 3, 1953 Defendant Thompson sent Plaintiff 
a telegram reading as follows: 

“MEDIATOR C. ROBERT ROADLEY WILL BE AT EL COMMODORE 
HOTEL, MIAMI, FLORIDA, MONDAY, NOVEMBER NINTH, TO IN¬ 
VESTIGATE REPRESENTATION DISPUTE INVOLVING PILOTS AND 
COPILOTS, AMERICAN AIR EXPORT AND IMPORT COMPANY, CASE 
R-2756. PLEASE ADVISE WHO WILL REPRESENT YOU. JOINT 
KORTH AND CHRISTIE. COPY TO LEAR. 

E. C. THOMPSON, SECRETARY 
NATIONAL MEDIATION BOARD ’ * 

J 

The original Complaint in this proceeding was filed with 
this Honorable Court on November 5, 1953. On November 
9, 1953 Defendant Thompson sent Plaintiff a telegram 
reading as follows: 

“INVESTIGATION OUR CASE R-2756, AMERICAN AIR EXPORT & 
IMPORT COMPANY, RECESSED PENDING DISPOSITION OF CAR¬ 
RIER’S REQUEST FOR INJUNCTION UNITED STATES DISTRICT 
COURT FOR DISTRICT OF COLUMBIA. JOINT KORTH AND CHRIS¬ 
TIE. COPY TO LEAR. 

E. C. THOMPSON, SECRETARY 
NATIONAL MEDIATION BOARD” 

31 IX 

Unless Defendants are enjoined by this Honorable Court, 
or unless a declaratory judgment is issued by this Honor¬ 
able Court to the effect that Defendants have no jurisdic¬ 
tion over Plaintiff’s activities as hereinafter requested, 
Plaintiff will suffer irreparable injury in that Defendants 
have threatened to interfere with the rates of compensation, 
rules, and working conditions of Plaintiff’s pilots, and any 
substantial change in said rates of compensation, rules, or 
working conditions of said pilots will prevent Plaintiff 
from fulfilling its contract with the United States Air 
Force which, for all practical purposes, is the sole busi¬ 
ness of Plaintiff. 

Wherefore, the premises considered, Plaintiff prays: 

1. That this Honorable Court issue a permanent injunc¬ 
tion enjoining and restraining Defendants, their agents, 


representatives and employees, and each of them from tak¬ 
ing any further action in the proceeding known as National 
Mediation Board Case No. R-2756; 

2. That, in the alternative, this Honorable Court issue a 
declaratory judgment to the effect that Plaintiff is not sub¬ 
ject to the provisions of the Railway Labor Act; 

3. For such other and further relief as to this Court 
shall seem just and proper. 

Respectfully submitted, 

Coates Lear 
Coates Lear 

Attorney for 

American Air Export & 
Cafritz Building Import Company 

Washington, D. C. 

• ••••**•#• 

33 Filed December 16,1953 

Exhibit I 

NATIONAL MEDIATION BOARD 

Washington 

August 24, 1953 
Case No. R-2756 

Mr. Coates Lear, Attorney 
Cafritz Building 
Washington, D. C. 

Mr. J. C. Christie President 

Air Carrier Pilots Assn. (Nonscheduled) 

55th Street & Cicero Avenue 
Chicago, Illinois 

Gentlemen: 

Reference is made to application by the Air Carrier 
Pilots Association (Nonscheduled) International for the 
services of this Board under the provisions of Section 2, 
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Ninth, of the Railway Labor Act involving representation 
of 

Pilots & Copilots 

employees of American Air Export & Import Company. 
Title II, Section 201 of the Railway Labor Act states: 

“All of the provisions of Title I of this Act, except the pro¬ 
visions of Section 3 thereof, are extended to and shall cover 
every common carrier by air engaged in interstate or for¬ 
eign commerce, and every carrier by air transporting mail 
for or under contract with the United States Government , 
and every air pilot or other person who performs any 
work as an employee or subordinate official of such carrier 
or carriers, subject to its or their continuing authority to 
supervise and direct the manner of rendition of his Serv¬ 
ice.’ ’ (Emphasis added) 

We have been advised that the entire activities of the 
company are devoted exclusively to the exploitation of 
two long term contracts with the U. S. Air Force. In view 
of this, the Board has assumed jurisdiction in this matter. 

This application has been docketed as our Case No. R- 
2756 and will hereafter be referred to by that number. A 
Mediator will be assigned to investigate this dispute as 
soon as possible, consistent with prior commitments. 

Very truly yours, 

/s/ E. C. Thompson 
E. C. Thompson 
Secretary 

cc: Mr. H. J. Korth, Pres. & Gen. Mgr. 

American Air Export & Import Company 

• • # * # # # • * * 

49 Filed February 18, 1954 

Order 

Upon consideration of the motions to dismiss filed by 
defendants and intervenor and the Court having heard 
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argument by counsel for all parties thereon and the Court 
having been fully advised in the premises, it is this 18 day 
of February, 1954, 

Ordered that the complaint be and it is hereby dismissed 
for lack of jurisdiction. 

Edward M. Curran 
Judge 

3 

TRANSCRIPT OF PROCEEDINGS 

PLEADINGS 

Deputy Court Clerk: American Air Export v. O’Neill. 

Mr. Van Arkel: May it please the Court, Your Honor, 
in this principal action, the American Air Export and Im¬ 
port Company, an air carrier, seeks an injunction and a 
declaratory judgment against the members of the National 
Mediation Board. 

The principal action before the National Mediation 
Board was instituted by the Air Carrier Pilots Association, 
a labor organization affiliated with the American Federa¬ 
tion of Labor, which I am here representing. 

The Air Carrier Pilots Association was allowed to inter¬ 
vene in the case and thereupon moved to dismiss the plain¬ 
tiff’s bill for an injunction and a declaratory judgment, 
and it is that motion to dismiss which is before Your Honor 
this morning. 

The factual situation is not complex. The proceedings 
were instituted before the National Mediation Board and 
they assigned a mediator to handle the case. The plaintiff 
company thereupon wrote a letter to the National Media¬ 
tion Board stating that it thought the mediation board had 
no jurisdiction. That letter, the mediation board answered, 
the answer is appended to the amended bill of complaint, 
by stating that it felt that it did have jurisdiction and that 
it would proceed with the investigation. 

The plaintiff thereupon asked reconsideration of that 
motion before the mediation board and the mediation board 


reaffirmed its earlier ruling that it did have juris- 
4 diction and was to proceed with the investigation. 

At that point, the hill for an injunction was filed 
by the plaintiff and since that time, the National Mediation 
Board has taken no action on the matter, so that in prac¬ 
tical effect, for a period of some six or seven months, now, 
the members of this association have been deprived by the 
abstention of the National Mediation Board of the services 
of that board for the investigation of this dispute. 

Our motion to dismiss is based on several grounds: first, 
it is clear that the plaintiff at this stage has not exhausted 
his administrative remedies; secondly, it is clear that these 
letters of the National Mediation Board were merely pre¬ 
liminary and were in no sense a final order of the board; 
third, it is clear under the statutory scheme that the plain¬ 
tiff has an adequate remedy at law; and fourth, and per¬ 
haps this sums up all the other points, this is an action 
directed against the government and the government has 
not consented to be sued. To turn to the first point, if the 
Court please, it is clear that the plaintiff has not exhausted 
its administrative remedies. I am sure Your Honor is 
familiar with the procedures before the National Media¬ 
tion Board. In the normal case, they would investigate 
the dispute, they would make a craft or class determina¬ 
tion, they might or might not, but probably would then pro¬ 
ceed to hold an election. If that election were held and 


the union were selected, they would then certify, but 
5 only then, that the union did represent the employees 
of the plaintiff carrier. All these proceedings have 
not been exhausted at this stage of the proceedings. 

It is entirely possible that a later stage of the proceed¬ 
ing, the board will agree with the plaintiff’s contention 
that it lacks jurisdiction. It is possible that the employees 
will not vote for representation by this labor organization 
and that thereupon the proceeding will lapse. 

I recommend to Your Honor’s attention in this connec¬ 
tion the Myers case in the Supreme Court, which is cited 
in our memorandum. In that case, the National Labor Be- 
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lations Board had issued a complaint in which it stated 
that it felt that it had jurisdiction over the operations of 
the company, the Bethlehem Steel Company. The company 
asked for an injunction and it was granted. The Circuit 
Court of Appeals affirmed and the Supreme Court, in an 
exhaustive opinion, considering the whole matter, held that 
the company was required to litigate before the National 
Labor Relations Board the question of jurisdiction and 
that, until that question of jurisdiction had been finally 
determined by the labor board, there could be no review of 
that action of the board. 

Now, it was also clear, if the Court please, that these 
preliminary letters of the National Mediation Board in no 
sense constitute a final order. Indeed, there is the clearest 
authority that a certificate of the National Mediation 
6 Board is not a final order, so that even had the 
plaintiff here gone through the entire proceedings 
before the National Mediation Board, no final order would 
have resulted. 

In the Switchmen’s case, which is cited in our memoran¬ 
dum, the Supreme Court said: 

“The mediation board makes no order and its onlv ulti- 
mate finding of fact is the certificate.” 

And in that respect, they affirmed the decision of the Su¬ 
preme Court in the Virginian Railway Case in 300 IT. S., 
where the Supreme Court said the National Mediation 
Board makes no order. The command which the decree of 
court enforces is that of the statute, not of the board. Its 
certificate that the federation is the authorized representa¬ 
tive of the employees is the ultimate finding of that fact 
prerequisite to enforcement by the court of a command of 
the statute. 

In short, the statement by the National Mediation Board 
that a certain organization represents a majority of the 
employees creates no legal rights, imposes no order of any 
kind on the company involved. 


11 


The plaintiff, we have asserted, has an adequate remedy 
at law and for that I suggest to Your Honor the matter is 
completely and decisively covered by the Virginian Rail¬ 
way case, which is also cited in our brief. 

In the Virginian Railway case, after certification by the 
National Mediation Board, the carrier refused to 

7 treat with the representative who had been desig¬ 
nated by the certificate. The union thereupon 

brought suit in the court for an order compelling the car¬ 
rier to bargain with it on the basis of a certificate which 
had been issued by the National Mediation Board, In that 
judicial proceeding, the courts, including the Supreme 
Court, undertook to examine all of the substantive conten¬ 
tions involving the issuance of a certificate, which had 
been raised by the carrier. So that, under the statutory 
scheme, if Your Honor please, judicial review is provided 
for in a very simple fashion. If the plaintiff carrier here 
objects in any respect to the certificate when issued by the 
board, it has only to refuse to deal with the union. The 
union thereupon, if it is going to seek relief, must ask the 
court for an order directing the carrier to treat -with it and 
thereupon the carrier in such a proceeding has the right 
to raise all of the defenses which would be available to it. 
So that, the statutory scheme provides the clearest and di- 
rectest system of judicial review. 

Now, that type of review, Your Honor, is different from 
the type of review which was sought in the Switchmen’s 
case. In that case, the carrier sought a direct review in 
the court from the certification issued by the Natipnal 
Mediation Board and the Supreme Court decided that such 
direct review would not lie. 

The members of the board here are clearly sued in th«ir 
official capacity. The complaint does not allege that anv 
action that they have taken was ultra vires or that their 
action in deciding preliminarily whether or not thev 

8 had jurisdiction was not within the nroner scone of 
their duties as governmental officials: and the 

Switchmen’s case and other cases cited in our memoran- 
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dum demonstrate that under these circumstances, there 
may he no indirect judicial review of the actions of the medi¬ 
ation board. I should like to say just a word about the x\d- 
ministrative Procedures Act on which the plaintiff relies 
in its complaint, though it has not made any argument ad¬ 
dressed to the Administrative Procedures Act in its memo¬ 
randum of points and authorities. Clearly, the Adminis¬ 
trative Procedures Act has not enlarged the scope of judi¬ 
cial review in these cases. The Air Line Dispatchers case 
and the Switchmen’s case show this is a statute which pre¬ 
cludes judicial review and the Administrative Procedures 
Act by its terms does not apply to any act where the stat¬ 
ute “precludes judicial review”. 

The plaintiff’s case is really a reliance on only two de¬ 
cisions which have come down and I suggest to Your Honor 
that these two cases support our position rather than the 
position of the plaintiff. 

The first case on which they rely is a case in the Supreme 
Court, Railroad Conductors v. Swan. That was a case 
where two divisions of the Adjustment Board of the Rail¬ 
way Labor Board had been in an inconclusive jurisdictional 
fight for many years as to which division had jurisdiction 
over vardmasters. The matter went to the Supreme Court 
and the Supreme Court, in that opinion, said that here 
there had been a complete jurisdictional frustration of 
the machinery of the statute, that unless the Su- 
9 preme Court undertook to decide the matter, the 
entire statutory machinery would continue to be in¬ 
operative. I point out that in that case the parties had ex¬ 
hausted all their administrative remedies, not only their 
administrative remedies, they had exhausted everybody 
else; further than that, they were faced with definitely a 
final order obtained from the board on these cases. 

The other case on which the plaintiff relies is the Air 
Line Dispatchers case found in 189 F. 2d, in a verv ahl^ 
decision of the Court of Appeals by Judsre Fahv. In the 
Air Line Dispatchers case, the facts were these: the oues- 
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tion involved was whether or not pilots stationed overseas 
of air carriers were subject to the jurisdiction of the Na¬ 
tional Mediation Board. The National Mediation Board 
held a full hearing on this matter, briefs were submitted 
and the wdiole matter was argued to the National Media¬ 
tion Board and the board said, “We do not have jurisdic¬ 
tion over this type of case.” Thereupon, the Air Line Dis¬ 
patchers sought review in the court of this order of the Na¬ 
tional Mediation Board. The Court of Appeals decided 
that they did have jurisdiction to hear the case and then 
went on to decide that the mediation board had been cor¬ 
rect in its finding that it lacked jurisdiction. 

Now, I would like to point out to Your Honor the im¬ 
portant distinctions between that case and the case pres¬ 
ently before you. There, the parties had completely 
10 exhausted their administrative remedies. The matter 
had been argued to the board, it had been briefed 
and the board had issued, as far as the Air Line Dis¬ 
patchers were concerned, a final order in every sense of the 
word. There was nothing further that any party could do 
as far as the mediation board was concerned at that stage 
and Judge Fahy, in talking about the other, the line of 
cases which holds that these matters are not subject to 
judicial review had this to say: 

“The ease before us”—that is the Air Line Dispatchers 
case—“now before us is quite different. Here there has 
been a refusal by the board, that is, to take any action to 
resolve the dispute. This, in no sense, is the board’s action 
within the framework of Section 2, Ninth or indeed within 
any other provisions of the act.” 

So we suggest to Your Honor that the two cases cited by 
the plaintiff are demonstrations of the argument which we 
make, that it is necessary in any event, before there can 
be any type of judicial review of these matters, that there 
be first an exhaustion of administrative remedies, which 
has not taken place in this case. 




14 


The Court: What else can they do? 

Mr. Van Arkel: The board can proceed with its hear¬ 
ing to a final decision. The matter may become moot at any 
point along the line for one reason or another, but at any 
event, they have to await the administrative action 

11 of the National Mediation Board. 

In the Air Line Dispatchers case, Judge Fahy 
pointed to the language of the act which says it is the duty 
of the board to investigate these disputes. In that case, the 
board had renounced this duty of investigation because it 
felt it had no jurisdiction. In this case, the board is seeking 
to carry through its duty to investigate the dispute. So I 
suggest to Your Honor that it is like any other case where 
there has not been final administrative action in any sense 
of the word, that administrative proceedings remain to be 
completed and, even when they are completed, there is a 
complete, available remedy at law and we are getting judi¬ 
cial review by the mere fact the plaintiff declines to treat 
the certificate as final and refuses to deal with the organi¬ 
zation. 

We therefore ask, if the Court please, that the motion 
to dismiss the complaint which we have filed be granted. 

Mr. Hamilton: Your Honor, the United States has filed 
a motion to dismiss in this suit also. However, it was not 
set down for a hearing at this time. Both the attorney for 
the intervenor and the attorney for the plaintiff have con¬ 
sented that it be considered at this time. 

I will not cover any point that Mr. Van Arkel has cov¬ 
ered already and will cover a point that should be brought 
to the attention of the Court in view of the recent ease of 
West Coast Exploration Company v. McKay. The 

12 action complained of here is a determination by the 
board that a certain class of carriers are subject to 

its jurisdiction in determining representation. The com¬ 
plaint, under the West Coast Case holding, must allege 
either unconstitutional action by the agency of the United 
States or action beyond the statute, in order that the suit 
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may be brought against an agent as an individual and with¬ 
out joining the United States. It was held in that case that 
if the complaint does not so allege and it is not ultimately 
proven on the merits that such is the case, in other words, 
non-statutory action or action beyond the constitution, the 
suit must be dismissed for lack of jurisdiction. The reason 
for this is because if the agent is acting beyond the statute 
or statutory grant of congress or is acting under an un- 
statutory grant of congress, he is not acting in the interest 
of the United States and as a representative thereof and 
the United States need not be joined. 

In this case, there is merely erroneous action alleged in 
the complaint. The action complained of is a determination 
by the board that certain jurisdiction exists. This determi¬ 
nation is necessary under any act to establish the juris¬ 
diction to exercise the powers granted to it under the act. 
It cannot be said that this determination was made— 

The Court: The board hasn’t even acted yet, has it? 

Mr. Hamilton: It has acted informally and, at best* it 
is an informal decision, that would go to exhaustion of ad¬ 
ministrative remedies. 

13 The Court: They have had no hearing, have they? 

Mr. Hamilton: No, there has been no hearing in 
this case. 

The Court: They just assumed jurisdiction of the dis¬ 
pute, didn’t they? 

Mr. Hamilton: And informed by letter to the plaintiff, 
Your Honor. 

The Court: Well, I think there is nothing informal about 
the letter, they just refused not to take jurisdiction of the 
dispute, didn’t they? 

Mr. Hamilton: That is correct, Your Honor, but assum¬ 
ing for the purposes of my argument that that is a final 
decision, I am only going to the point under this West 
Coast opinion which, if Your Honor would like to con¬ 
sider—it is quite lengthy. 

I believe that is all. i 
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Mr. Lear: If it please the Court, I think the first point 
which the Court should consider is that neither attorney 
for the defendants contends we are not correct in his case 
when we assert that the National Mediation Board has no 
jurisdiction over the subject matter of this problem. 

I would like to review again, for the Court, the facts in 
the case. In June, 1953, upon request of the intervenor in 
this case— 

The Court: You say that the counsel for the defendants 
concede that the National Mediation Board has no juris¬ 
dictions of this dispute? 

Mr. Lear: I don’t say that, I have not seen in their 
14 pleadings or argument here this morning any argu¬ 
ment to the effect we are not right in our assertion 
that the National Mediation Board has no jurisdiction over 
the subject matter of this dispute. 

Mr. Van Arkel: May I say a word on that, the Court 
please? We contend their contention is frivolous, but it is 
a question that goes to the merits of the dispute and, there¬ 
fore, feel it would be improper to discuss it on a motion 
to dismiss the complaint. 

Mr. Lear: After the National Mediation Board sought 
to assume jurisdiction over this controversy, I wrote a 
letter to the National Mediation Board, requested a hear¬ 
ing on the subject whether this company is subject to their 
jurisdiction. That request was denied and the National 
Mediation Board ruled that, as a matter of law, because 
the plaintiff in this case operates under a government con¬ 
tract, it is subject to the jurisdiction of the National Medi¬ 
ation Board. 

Now, I submit, Your Honor, that anyone who is familiar 
with the legislative history of the Railway Labor Act which 
was really in this respect an outgrowth of the Civil Aero¬ 
nautics Act of 1938, will not seriously contend that the Na¬ 
tional Mediation Board has jurisdiction over a carrier 
whose sole activity is the operation of a contract service 
for the United States Government. 
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I will show you exactly how the National Medi- 

15 ation Board misconstrued Section 201 of the stat¬ 
ute. The board said, I don’t know whether Your 

Honor has before you the letter of the National Mediation 
Board of August 24, 1953,1 wish you would turn to it. 

The Court: I have it. i 

Mr. Lear: The sole reason the National Mediation Board 
assumed jurisdiction over this company was as a result of 
a misconstruction of the phrase in Section 201 of the Rail¬ 
way Labor Act beginning: 

“and every carrier by air transporting mail for or under 
contract with the United States Government ...” 

By underlining the words “or under contract with the 
United States Government,” the National Mediation Board 
in effect ignores the word “mail”. 

Well, when we get further into this case and Your Honor 
becomes interested in the legislative history of the Railway 
Labor Act and the Civil Aeronautics Act, you will find that 
the device of transporting mail under contract with the gov¬ 
ernment was used to regulate the civil air carriers, so that 
the word “mail” is of all importance in this phrase. In 
other words, this statute doesn’t say that anyorte who oper¬ 
ates under a contract with the United States Government is 
subject to jurisdiction of the National Mediation Board. It 
says that anyone who hauls mail under contract with the 
United States Government is subject to their jurisdic¬ 
tion. 

16 Now, that is a question of law and can be decided 
by this Court in a matter, I submit, of fifteen min¬ 
utes. And I contend that it is certain the Court will decide 
in our favor on the subject. 

As for as the exhaustion of administrative remedies is 
concerned, we can’t do anything more than we have done. 
The National Mediation Board admits we are not a com¬ 
mon carrier but they say we are subject to the jurisdiction 
because we have a contract with the United States Govern¬ 
ment, so there is no factual dispute whatsoever. We re- 
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quested a ruling we were not subject to their jurisdiction, 
we requested a hearing, we were denied that, we petitioned 
for reconsideration and we were denied on our petition for 
reconsideration. 

Now, I think that counsel for the intervenor in this case 
tends to misconstrue the Railway Labor Act insofar as he 
makes the assertion, and I don’t want to misquote him, but 
I understood him to say that the provisions of the Railway 
Labor Act are not subject to judicial review. Well, that is 
not true. It is true that Section 2, Ninth is not subject to 
judicial review, but no one has even contended so far as I 
know that Section 201 is not subject to judicial review and 
that is the section we are talking about in this case. 

What we are contending in this case is that the National 
Mediation Board is proceeding illegally against us in that 
it has no jurisdiction over the subject matter of this labor 
dispute over this carrier. You can always obtain 
17 judicial review of such a question as that. And I 
think the matter is one hundred percent covered by 
the decision of our Circuit Court of Appeals in Air Line 
Dispatchers Association v. National Mediation Board. 

Now, in that case, the National Mediation Board, or 
rather the Air Line Dispatchers Association sought to en¬ 
list the services of the National Mediation Board in regard 
to an alleged controversy over an air line which operated 
outside the continental limits of the United States, and the 
mediation board decided that they did not have jurisdic¬ 
tion over the alleged dispute. It is true that there were 
hearings held in that case bnt the sole purpose of the hear¬ 
ings was to determine the factual situation, and when the 
matter went up to the Circuit Court of Appeals, our local 
circuit, the circuit court held that judicial review is possible 
with reference to Section 201 of the Railway Labor Act 
and the court very carefully distinguishes in that case the 
case which is relied on almost one hundred percent by the 
intervenor, namely, the Switchmen’s case which was cited 
several times this morning in oral argument. 
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In other words, in the Air Line Dispatchers case, that is 
189 U. S. 685, at page 688, the court in speaking about this 
jurisdiction problem says: 

“This is in no sense action within the framework of Sec¬ 
tion 2, Ninth or indeed within any other of the provisions 
of the act for administrative resolution of industrial labor 
disputes.’ ’ 

18 I can see no difference, as far as the law is con¬ 
cerned, between the situation existing in the Air Line 

Dispatchers Association case and the case which is before 
the court at the present time. I think also that practically 
all of the authorities cited by counsel for the intervenor 
were cases arising before the passage of either the Admin¬ 
istrative Procedure Act or the Declaratory Judgment Act. 
In that connection, the legislative history of the Declara- 
tor^ Judgment Act shows without a shadow of a doubt 
that this is exactly the type of situation which should be 
covered by that act. 

I invite Your Honor’s attention to House Report 1264, 
73d Congress, 2d Session, page 2, which says that the Dec¬ 
laratory Judgment Act was: 

“Intended to save tedious and costly litigation by as¬ 
certaining at the out-set the controlling fact or law involved, 
thus either concluding the litigation or thereafter confin¬ 
ing it within more precise limitations.” 

And that is exactly what we seek in this case. 

Then, the Senate Report on the same subject says: 

“One of the functions served by this form of relief is 
the declaration of rights contested under a statute or mu¬ 
nicipal ordinance, where it is not possible or necessary to 
obtain an injunction.” 

I think if we determined this basic question, this basic 
jurisdictional question at the out-set, we will save a lot of 
time and effort. 

19 There is nothing more we can do, Your Honor, 
with respect to this question, it is purely a legal 
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question. We requested a hearing, it has been denied and 
the board has ruled, we think erroneously. We think we 
can convince any court in the land that it is erroneous that 
they have jurisdiction over us purely because we operated 
under a government contract, and that is not what Section 
201 of the Railway Labor Act says. It says if you haul 
mail under a government contract, Your Honor, you are 
subject to their jurisdiction and we have never hauled mail 
since we have been in existence. 

If there is any doubt in this case, Your Honor, I would 
request permission to file a supplemental memorandum 
in opposition to the memorandum of the intervenor. I have 
been tied up completely in another case and I haven’t got¬ 
ten a chance to analyze, I am sure, this very erudite memo¬ 
randum of Mr. Van Arkel and I, of course, would have no 
objection to the intervenor or counsel for defendants filing 
supplemental memoranda if they so desire. 

The Court: Do you take the position that there is a— 
I am talking to counsel for defendant—that there is no 
judicial review under Section 201 of the Railway Labor 
Act? 

Mr. Van Arkel: Do I take that position, the Court 
please? I take the position once the final order has been 
issued and all administrative remedies have been carried 
through, that at that point under the Air Line Dis- 
20 patchers case there may be judicial review of the de¬ 
cision that the board lacks jurisdiction. But if the 
Court will examine the Switchmen’s cases and the other 
cases, I believe you will be utterly satisfied that there is 
no avenue of review until the mediation board has com¬ 
pleted its work and then there is review in this type of 
situation only if the carrier refuses to treat with the union 
and the union thereupon brings suit in court based on the 
certification that it has been issued. 

Mr. Lear: We contend we have completely exhausted 
our review. There is nothing more we can do. 

The Court: You can go along with the hearing, can’t 
you, and see what happens? 
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Mr. Lear: We can go through a hearing but it would 
serve no useful purpose whatsoever, we would simply be 
right back in this court. 

The Court: I don’t know what is going to be the out¬ 
come of the hearing, but mustn’t you exhaust that phase 
before you come in here ? 

Mr. Lear: No, sir, certainly not under the Declaratory 
Judgment Act, that is the very purpose of the act and is 
so stated in the legislative history of the act which I quoted 
to Your Honor. The act intended to save tedious and cost¬ 
ly litigation. 

The Court: What are you going to seek judicial review 
of, the letter that says— 

Mr. Lear: Of their ruling to the effect that they 
21 have jurisdiction over the subject matter of this 
controversy. 

The Court: That is not a final order, is it? ; 

Mr. Lear: It certainly is, it is an order where we peti¬ 
tioned for consideration and have been denied, and a docket 
number has been assigned to the case and so we are before 
this court to seek review of that final order. 

The Court: I will grant your motion to dismiss. Pre¬ 
pare the proper order. 

(Whereupon, the foregoing proceedings were concluded.) 
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COUNTERSTATEMENT OF THE CASE 

This is an action to enjoin appellees, the members and Sec¬ 
retary of the National Mediation Board, from conducting an 
investigation, pursuant to section 2, Ninth, of the Railway 
Labor Act, of a dispute concerning employee representation 
for collective bargaining. Appellant also seeks a declaratory 
judgment that it is not subject to that Act. The district court 
dismissed the complaint for lack of jurisdiction. 

Appellant is engaged in the transportation of property by 
air under contract with the United States Government. In 
June 1953, intervenor Air Carrier Pilots Association requested 
the Board to investigate a dispute concerning the collective¬ 
bargaining representative of appellant’s pilots and co-pilots. 
The Board advised appellant of this request, and appellant by 
letter asked the Board to disclaim jurisdiction, on the ground 
that appellant was engaged solely in contract carriage for the 
Government, and was not conducting common carrier opera¬ 
tions (J. A. 3). On August 24, 1953, the Board advised ap- 

(i) 
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pellant that it had assumed jurisdiction in the matter, and that 
a mediator would be assigned “to investigate this dispute” 
(J. A. 7). Appellant requested reconsideration, but the Board 
reaffirmed its ruling (J. A. 4). 

Appellant then filed this action in the district court. 1 The 
amended complaint alleged (J. A. 4) that no carrier by air is 
subject to the Railway Labor Act unless it is engaged in com¬ 
mon carriage or the transportation of mail under contract with 
the United States Government, that appellant is not so en¬ 
gaged, and that since appellant “as a matter of law” is not 
subject to the Act appellees were “proceeding in an illegal man¬ 
ner” against it. Appellees and intervenor filed motions to dis¬ 
miss, and the court, after argument (J. A. 8-21), granted the 
motions (J. A. 21) and entered an order of dismissal (J. A. 7-8). 

STATUTES INVOLVED 

The Railway Labor Act, 44 Stat. 577, as amended, 45 U. S. C. 
151 et seq., provides in pertinent part as follows: 

Section 2. Ninth. If any dispute shall arise among 
a carrier’s employees as to who are the representatives 
of such employees designated and authorized in accord¬ 
ance with the requirements of this chapter, it shall be 
the duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and 
to certify to both parties, in wTiting, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organization that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the 
carrier shall treat with the representative so certified 
as the representative of the craft or class for the pur¬ 
poses of this chapter. In such an investigation, the 
Mediation Board shall be authorized to take a secret 
ballot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 

1 The Board’s proceeding has been recessed pending disposition of this 
case (J. A 5). 
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duly designated and authorized representatives in such 
manner as shall insure the choice of representatives by 
the employees without interference, influence, or coer¬ 
cion exercised by the carrier. In the conduct of any elec¬ 
tion for the purposes herein indicated the Board shall 
designate who may participate in the election, or may 
appoint a committee of three neutral persons who after 
hearing shall within ten days designate the employees 
who may participate in the election. The Board shall 
have access to and have power to make copies of the 
books and records of the carriers to obtain and utilize 
such information as may be deemed necessary by it to 
carry out the purposes and provisions of this paragraph. 
[45 U. S. C. 152 Ninth.] 

Section 201. All of the provisions of sections 151, 
152,154-163 of this title are extended to and shall cover 
every common carrier by air engaged in interstate or 
foreign commerce, and every carrier by air transporting 
mail for or under contract with the United States Gov¬ 
ernment, and every air pilot or other person who per¬ 
forms any work as an employee or subordinate official of 
such carrier or carriers, subject to its or their continuing 
authority to supervise and direct the manner of rendi¬ 
tion of his service. [45 U. S. C. 181.] 

Section 10 of the Administrative Procedure Act, 60 Stat. 243, 
5 U. S. C. 1009, provides in pertinent part as follows: 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion— 

(a) Right of Review .—Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re¬ 
view thereof. 

The Declaratory Judgment Act, 48 Stat. 955, as amended, 28 
U. S. C. 2201, provides in pertinent part as follows: 

In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the 
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United States, upon the filing of an appropriate plead¬ 
ing, may declare the rights and other legal relations of 
any interested party seeking such declaration, whether 
or not further relief is or could be sought. Any such 
declaration shall have the force and effect of a final judg¬ 
ment or decree and shall be reviewable as such. 

The Labor Management Relations Act, 61 Stat. 136, 29 
U. S. C. 141 et seq. (Supp. IV), provides in pertinent part as 
follows: 

Section 8 . (a) It shall be an unfair labor* practice 
for an employer— 

***** 

(5) to refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions of 
section 159 (a) of this title. [29 U. S. C. 158 (a) (Supp. 

IV).] 

Section 9. (a) Representatives designated or se¬ 
lected for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all 
the employees in such unit for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment # * # . 

(b) The Board shall decide in each case whether, in 
order to assure to employees the fullest freedom in exer¬ 
cising the rights guaranteed by this subchapter, the unit 
appropriate for the purposes of collective bargaining 
shall be the employer unit, craft unit, plant unit, or sub¬ 
division thereof * * # . 

(c) (1) Whenever a petition shall have been filed, in 
accordance with such regulations as may be prescribed 
by the Board— 

(A) by an employee or group of employees or any 
individual or labor organization acting in their behalf 
alleging that a substantial number of employees (i) wish 
to be represented for collective bargaining and that their 
employer declines to recognize their representative as 
the representative defined in subsection (a) of this 
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section, or (ii) assert that the individual or labor or¬ 
ganization, which has been certified or is being cur¬ 
rently recognized by their employer as the bargaining 
representative, is no longer a representative as defined 
in subsection (a) of this section; or 

(B) by an employer, alleging that one or more in¬ 
dividuals or labor organizations have presented to him 
a claim to be recognized as the representative defined 
in subsection (a) of this section; the Board shall inves¬ 
tigate such petition and if it has reasonable cause to 
believe that a question of representation affecting com¬ 
merce exists shall provide for an appropriate hearing 
upon due notice. Such hearing may be conducted by 
an officer or employee of the regional office, who shall 
not make any recommendations with respect thereto. 
If the Board finds upon the record of such hearing that 
such a question of representation exists, it shall direct 
an election by secret ballot and shall certify the results 
thereof. [29 U. S. C. 159 (Supp. IV).] 

* * • * * 

Section 10. (c) * * # . If upon the preponderance 
of the testimony taken the Board shall be of the opinion 
that any person named in the complaint has engaged in 
or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue 
and cause to be served on such person an order requir¬ 
ing such person to cease and desist from such unfair 
labor practice * * *. 

* * * * * 

(e) The Board shall have power to petition any 
United States court of appeals * * * for the enforce¬ 
ment of such order * * *. [29 U. S. C. 160 

(Supp. IV).] 

SUMMARY OF ARGUMENT 

A. The only action which the National Mediation Board 
has taken in this case has been to institute an investigation 

2 i 
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to determine the collective bargaining representative of appel¬ 
lant’s employees. Such preliminary administrative action is 
not subject to judicial review. Under section 2, Ninth, of the 
Railway Labor Act, the Board has no power to order appellant 
to do anything. Upon completion of the administrative pro¬ 
ceedings, the Board can only certify to appellant the em¬ 
ployees’ representative, and there are no penalties if appellant 
refuses to bargain with it. The Board’s “final action” in is¬ 
suing a certificate is non-reviewable, Switchmen's Union v. 
National Mediation Board, 320 U. S. 297, and a fortiori a pre¬ 
liminary step in proceedings looking toward such non-review¬ 
able action also is non-reviewable. Judicial interference with 
the Board’s investigation also would contravene the settled 
rule that “no one is entitled to judicial relief for a supposed 
or threatened injury until the prescribed administrative rem¬ 
edy has been exhausted.” Myers v. Bethlehem Shipbuilding 
Corp., 303 U. S. 41, 50. Completion of the Board’s proceed¬ 
ings may obviate the need for judicial intervention. 

B. Neither the Administrative Procedure Act nor the De¬ 
claratory Judgment Act provides a basis for judicial review of 
the Board’s action. Section 10 of the Administrative Proce¬ 
dure Act excepts from its coverage cases where “statutes pre¬ 
clude judicial review” or where “agency action is by law 
committed to agency discretion.” Since the issuance of the 
certificate is non-reviewable. the Board’s action comes within 
this exception. The review of jurisdiction questions permitted 
under Airline Dispatchers Ass’n v. National Mediation Board, 
89 U. S. App. D. C. 24, 189 F. 2d 865, is limited to cases where 
the Board has denied jurisdiction. The Declaratory Judgment 
Act does not provide any independent right to review of action 
otherwise non-reviewable, but merely gives a new method of 
procedure. 

C. In any event, appellant’s claim of irreparable injury is 
too conjectural to justify equitable relief. 
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ARGUMENT 

The action of the Board in instituting an investigation to de¬ 
termine the collective-bargaining representative of appel¬ 
lant’s employees is not subject to judicial review 

The only action taken by the National Mediation Board in 
this case has been to institute an investigation to determine the 
collective-bargaining representative of appellant’s employees. 
The Board has not “command [ed] * * * [appellant] to do, or 
to refrain from doing, any thing,” United States v. Los Angeles 
R. Co., 273 U. S. 299, 309-310, and its action in assuming juris¬ 
diction over the representation dispute is, under settled prin¬ 
ciples, not subject to judicial review. 

A. “[Administrative orders are not reviewable unless and 
until they impose an obligation, deny a right or fix some legal 
relationship as a consummation of the administrative process.” 
Chicago & Southern Air Lines v. Waterman Steamship Corp., 
333 U. S. 103, 112-113. The Board’s action in this case meets 
none of these criteria for reviewability. Under section 2, Ninth, 
of the Act, the Board has no power to order appellant to do 
anything. The only action which the Board can take upon 
completion of the administrative process is to certify to appel¬ 
lant the organization which the employees have designated to 
represent them in the dispute. Although the Act requires ap¬ 
pellant to “treat with” the representative thus certified, there 
are no penalties if appellant fails to do so. The representa¬ 
tive’s only remedy, if appellant refuses to bargain with it, is 
to file a separate action to compel it to do so. Cf. Virginian 
Ry. Co. v. System Federation No. 40, 300 U. S. 515. And in 
such a case “[t]he command which the decree of the court en¬ 
forces is that of the statute, not of the Board.” Id., p. 562. 
In short, the Board’s action here “is but an administrative and 
preliminary incident to the power of the Board to resolve con¬ 
troversies concerning the right of employees to determine who 
shall be their collective bargaining representative.” United 
Transportation Service Employees v. National Mediation 
Board, 85 U. S. App. D. C. 352, 359, 179 F. 2d 446, 453; cf. 
Inland Empire Council v. Millis, 325 U. S. 697, 707. 
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The Supreme Court repeatedly has held that administrative 
action is not subject to judicial interference at such a prelimi¬ 
nary stage. E. g., United States v. Illinois Central Railroad 
Company, 244 U. S. 82; Myers v. Bethlehem Shipbuilding 
Corp., 303 U. S. 41; Mccauley v. Waterman Steamship Corp., 
327 U. S. 540; Securities & Exchange Commission v. Otis & Co., 
338 U. S. 843; Public Utilities Commission of California v. 
United Air Lines, 346 U. S. 402. The impact of the Board’s 
action upon the company in this case is even slighter than that 
of the administrative action held non-reviewable in the 
Mccauley and United Air Lines cases, supra. In the former, 
the Maritime Commission had instituted renegotiation pro¬ 
ceedings, and requested the company to supply certain infor¬ 
mation ; in the latter, the California Public Utilities Commis¬ 
sion had claimed jurisdiction over the carrier, and directed it to 
file tariffs. 

The “final action” of the Board in issuing a certificate is itself 
non-reviewable. Switchmen’s Union v. National Mediation 
Board, 320 U. S. 297. 2 A fortiori, a preliminary step in pro¬ 
ceedings looking toward such non-reviewable action is also 
non-reviewable. Indeed, the courts consistently have refused 
to enjoin administrative proceedings where the final agency 
action is reviewable (see cases cited, supra); the case for 
judicial non-intervention would appear even stronger if such 
action is mm-reviewable. 

A pertinent analogy is furnished by the provisions for certi¬ 
fication of collective-bargaining representatives under the La- 

* This Court, following the Switchmen's case, has repeatedly held that 
the district court has no Jurisdiction to review the Board’s certification of 
collective-bargaining representatives. Order of Railway Conductors v. Na¬ 
tional Mediation Board . 79 U. S. App. D. C. 1, 141 F. 2d 366, certiorari dis¬ 
missed, sub nom. Order of Ry. Conductors v. Pennsylvania R. Co., 323 U. S. 
166: United Transport Service Employees v. National Mediation Board, 79 
U. S. App. D. C. 15, 141 F. 2d 724; National Federation of Ry. Workers v. 
National Mediation Board, 79 U. S. App. D. C. 16, 141 F. 2d 725; Kirkland 
v. Atlantic Coast Line R. Co., 83 U. S. App. D. C. 205,167 F. 2d 529, certiorari 
denied, 335 U. S. 843; United Transportation Service Employees v. National 
Mediation Board, 85 U. S. App. D. C. 352, 179 F. 2d 446; Radio Officers’ 
Union v. National Mediation Board, 86 U. S. App. D. C. 319, 181 F. 2d 801. 
Accord: Rose v. Brotherhood of Railway <£ Steamship Clerks, 181 F. 2d 
944 (C. A. 4), certiorari denied, 340 U. S. 851. 
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bor Management Relations Act, 1947. Under that Act, the 
National Labor Relations Board is directed to determine the 
appropriate unit, and to certify the employees’ representative 
for collective bargaining (section 9 (b), (c)). Such action is 
not reviewable. American Federation of Labor v. National 
Labor Relations Board, 308 U. S. 401. The Act makes it an 
unfair labor practice for an employer to refuse to bargain col¬ 
lectively with his employees’ representative (section 8 (a) 
(5)), and authorizes the Board to issue a cease-and-desist order 
against such practice (section 10 (c)). However, there are no 
penalties for violation of such order; the only remedy is for 
the Board to petition a circuit court of appeals for its enforce¬ 
ment (section 10 (e)). Under this statutory scheme, which is 
similar to that of the Railway Labor Act, the courts repeatedly 
have refused to enjoin the Board from holding a hearing or 
an election as a step in the certification process. Madden v. 
Brotherhood of Transit Employees, 147 F. 2d 439 (C. A. 4); 
International Union, etc. v. International Union, etc., 173 F. 
2d 557 (C. A. 8); Beebe Corporation v. Millis, 58 F. Supp. 
993 (S. D. N. Y.); Ideal Roller & Mfgr. Co. v. Douds, 111 
F. Supp. 156 (S. D. N. Y.). The court’s language in the In¬ 
ternational Union case, supra, is particularly applicable to the 
case at bar. The court stated (p. 559): “The election here 
sought to be enjoined was merely a step in the Board’s admin¬ 
istrative representation proceeding, an interlocutory step with 
which a federal court will not, and cannot interfere.” 

Judicial interference with the Board’s investigation also 
would contravene the settled rule that “no one is entitled to 
judicial relief for a supposed or threatened injury until the 
prescribed administrative remedy has been exhausted.” My¬ 
ers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 50. And 
no exception is made to the rule merely because, as here, a 
claim is made that the agency lacks jurisdiction over the par¬ 
ticular controversy. Myers case, supra; United States v. Illi¬ 
nois Central Railroad Company 244 U. S. 82; Mccauley v. 
Waterman Steamship Corp., 327 U. S. 540. The rationale of 
the principle, namely, that completion of the administrative 
proceedings may obviate the need for judicial action, see Air¬ 
craft <Sc Diesel Corp. v. Hirsch, 331 U. S. 752, 767, 772-773, 
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particularly commends its application in this case. The Board, 
upon completion of its investigation, may refuse to certify 
intervenor. Cf. Radio Officers' Union v. National Mediation 
Board, 86 U. S. App. D. C. 319, 181 F. 2d 801. Or it may, 
upon further consideration of appellant’s contention as to stat¬ 
utory coverage, hold that it has no jurisdiction over appellant, 
and dismiss the proceedings. In either case, there would be 
no need for judicial decision of the issue which appellant now 
raises. In any event, if the Board does certify intervenor, 
appellant will have full opportunity to litigate the issue of 
statutory coverage as a defense to any action which intervenor 
may bring to compel appellant to bargain with it. Virginian 
Ry. Co. v. System Federation No. J+0, 300 U. S. 515, 559-562; 
cf. Pittsburgh Plate Glass Co. v. National Labor Relations 
Board, 313 U. S. 146, 154. 

B. Appellant argues (Br. 5-18), however, that section 10 of 
the Administrative Procedure Act, or the Declaratory Judg¬ 
ment Act, provides a basis for judicial review of the Board’s 
action. This contention is without merit. 

Section 10 of the Administrative Procedure Act specifically 
excepts from its coverage cases where “statutes preclude judi¬ 
cial review” or where “agency action is by law committed to 
agency discretion.” The Board’s action in certifying a bargain¬ 
ing representation comes within the exception since, under the 
Switchmen's Union case, such action is “committed to agency 
discretion” and not reviewable. This Court specifically so held 
in Kirkland v. Atlantic Coast Line R. Co., 83 U. S. App. D. C. 
205, 167 F. 2d 529, certiorari denied, 335 U. S. 843, and its de¬ 
cision is equally applicable to preliminary administrative steps 
in the certification process (see supra, p. 8). Moreover, since 
the Board has done no more than to institute an investigation, 
appellant has neither suffered “legal wrong” nor been “ad¬ 
versely affected or aggrieved” by the Board’s action, and there¬ 
fore has no right to review under section 10. 

Appellant argues (Br. 5) that this Court’s decision in Airline 
Dispatchers Ass'n v. National Mediation Board, 89 U. S. App. 
D. C. 24, 189 F. 2d 685, certiorari denied, 342 U. S. 849, estab¬ 
lishes that the Administrative Procedure Act authorizes re¬ 
view of “jurisdictional questions.” The holding of the case is 
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not that broad. In the Airline Dispatchers case, a labor or¬ 
ganization requested the Board to investigate a representation 
dispute among airline employees located outside the United 
States. The Board, after a pubic hearing, held that it had no 
jurisdiction over disputes involving employees outside the 
country, and dismissed the application. This Court held that, 
under section 10 of the Administrative Procedure Act, this ac¬ 
tion of the Board was reviewable in the district court. 3 The 
court noted (89 U. S. App. D. C. at 27, 189 F. 2d at 688) that, 
unlike cases (such as Switchmen’s Union) where the Board’s 
action in certifying a representation had been held an exercise 
of the Board’s non-reviewable discretion, the Board’s dismissal 
of the application involved “a refusal to take any action to 
resolve the dispute,” and that the employees involved “would 
suffer a sacrifice or obliteration of a right Congress has created 
in their behalf were the Board by an erroneous ruling to leave 
them completely outside the true reach of the statute.” In 
other words, the Board’s dismissal of the application termi¬ 
nated the proceeding, and, unless such action were judicially 
reviewable, the employees might be denied their right under 
the Railway Labor Act to have their collective-bargaining rep¬ 
resentative certified. In the case at bar, on the other hand, the 
Board has assumed jurisdiction, no rights are denied by such 
action, any certification will be non-reviewable, and appellant 
will have full opportunity to litigate the statutory-coverage 
question in subsequent proceedings (see supra , p. 10). The 
Airline Dispatchers case does not support appellant’s conten¬ 
tion that the Board’s action in assuming jurisdiction over the 
dispute is reviewable under section 10 of the Administrative 
Procedure Act. 4 

*On the merits, the Court sustained the Board’s position that it had 
no Jurisdiction over the dispute. j 

* Appellant also relies on Shields v. Utah Idaho R. Co., 305 U. S. 177, 
which allowed review of a determination by the Interstate Commerce Com¬ 
mission that, for purposes of the Railway Labor Act, a carrier was not 
an interurban electric railway. The result of that determination was to 
subject the carrier to the Act’s criminal penalties. The action was brought 
in the district court to restrain the United States Attorney from instituting 
criminal proceedings, on the ground that the carrier was an interurban rail¬ 
way. The decision that such action could be maintained was “placed 
squarely on the traditional use of equity proceedings to enjoin criminal 
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Nor does the Declaratory Judgement Act provide such re¬ 
view. That Act “merely adds a new procedural device,” At¬ 
lantic Meat Co. v. Reconstruction Finance Corp., 166 F. 2d 
51, 57 (C. A. 3), and “does not confer or extend jurisdiction 
over an area not already covered, nor can it be used to give 
relief indirectly which could not be given directly.” Clark v. 
Memolo, 85 U. S. App. D. C. 65, 67, 174 F. 2d 978, 980, and 
cases there cited. It cannot be used to “pre-empt and pre¬ 
judge issues that are committed for initial decision to an ad¬ 
ministrative body,” and it would not be “tolerable, for example, 
that declaratory judgments establish that an enterprise is not 
in interstate commerce in order to forestall proceedings by the 
National Labor Relations Board, the Interstate Commerce 
Commision or any agencies that are authorized to try and de¬ 
cide such an issue in the first instance.” Public Service Com¬ 
mission v. Wycoft Co., 344 U. S. 237, 246. Since, as we have 
pointed out, the Board’s action is otherwise non-reviewable, 
the Declaratory Judgment Act does not create any independent 
right of review. 

C. Finally, it should be noted that appellant’s complaint 
states no case for equitable relief. The complaint alleges 
(J. A. 5) that, unless appellees are enjoined from taking fur¬ 
ther action in this case, appellant will suffer irreparable injury 
in that appellees have “threatened to interfere” with the rates 
of compensation, rules and working conditions of appellant’s 
employees, and that any substantial change therein will pre¬ 
vent appellant from conducting its business. In other words, 
appellant’s claimed injury is that ultimately it may have to bar¬ 
gain with intervenor and, as a result, it may have to grant bene¬ 
fits to its employes. Such a conjectural claim of possible fu¬ 
ture injury affords no basis for equitable relief. Cf. Allen 
v. Grand Central Aircraft Co., 347 U. S. 535, 540, holding that 
a claim that the conduct of hearings by the National En¬ 
forcement Commission would cause a company irreparable in¬ 
jury by weakening its bank credit and depriving it of essential 

proceedings,” Svcitchmen'8 Union case, supra, p. 306, and the court specifi¬ 
cally held (305 U. S. 184) that the Commission’s determination was not 
an “order” reviewable under the Urgent Deficiencies Act. Since the instant 
case is not one to enjoin criminal proceedings, the Shields case is not 
applicable. 
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working capital furnished no basis for enjoining the hearing. 
Furthermore, any damage which appellant ultimately might 
suffer would be the result of the statutory requirement that it 
bargain with its employees’ representative, and not of the 
Board’s action in certifying such representative. Fitzgerald 
v. Douds, 167 F. 2d 714, 717-718 (C. A. 2). 

CONCLUSION 

The judgment of the district court should be affirmed. 
Respectfully submitted. 
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STATEMENT OF QUESTION PRESENTED 

In the opinion of the appellee-intervenor, the question is 
whether the United States District Court properly denied 
an injunction restraining the National Mediation Board 
from proceeding under Section 2, Ninth of the Railway 
Labor Act (45 USCA sec. 152) to investigate a dispute con¬ 
cerning the representatives for collective bargaining of cer¬ 
tain of the appellant’s employees. 
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v. 

FRANCIS A. O’NEILL, JR., ET AL., Appellees. 


Appeal From The United States District Court For The 

District of Columbia 


BRIEF FOR APPELLEE-INTERVENOR, AIR 
CARRIER PILOTS ASSOCIATION 


COUNTER-STATEMENT OF THE CASE 

The District Court on February 18, 1954, dismissed the 
complaint filed by the appellant on the ground that it lacked 
jurisdiction. That complaint had sought a permanent in¬ 
junction restraining the members of the National Media¬ 
tion Board from taking further action in Case No. R-2756, 
or, in the alternative, a declaratory judgment that appel¬ 
lant was not subject to the provisions of the Railway Labor 
Act. The Air Carrier Pilots Association, herein called In- 
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tcrvenor, was permitted to intervene on January 14, 1954, 
as a party defendant. As appellee here, it contends that 
the ruling of the District Court was correct. 

The Intervenor, in June, 1953, initiated a proceeding 
pursuant to Section 2, Ninth, of the Railway Labor Act, 
before the National Mediation Board, to determine the 
representatives, for the purposes of collective bargaining, 
of the appellant’s pilots and copilots. The case was duly 
docketed as Case No. R-2756 and a mediator assigned. On 
August 7, 1953, the appellant asked the Board not to as¬ 
sume jurisdiction of the matter; by letter of August 24, 
1953, from the Board’s Secretary (Jt. App. page 6), ap¬ 
pellant was notified that “the Board has assumed jurisdic¬ 
tion in this matter.” This ruling was reaffirmed on No¬ 
vember 3, 1953. These court proceedings were thereupon 
instituted, and on November 9, 1953, the Board informed 
the parties that it had recessed the investigation pending 
the outcome of these proceedings. 

On November 24, the Intervenor filed a motion to dis¬ 
miss on the principal ground that the District Court lacked 
jurisdiction; the Attorney-General, on behalf of the Board, 
filed a similar motion on December 21, 1953. The matter 
was argued before Judge Curran on February 18, 1953, 
and on the same dav an order was entered dismissing the 
cause for lack of jurisdiction. 

STATUTES INVOLVED 

It is the Intervenor’s position that the only statute in¬ 
volved is Section 2, Ninth, of the Railway Labor Act which 
provides that where a dispute arises concerning the rep¬ 
resentatives of employees of a carrier, “it shall be the duty 
of the Mediation Board ... to investigate such dispute and 

to certifv ... the name or names of the individuals that have 
* 

been designated and authorized to represent the employees 
involved.” This statutory duty has been frustrated by the 
instant proceeding. Section 201 of the Railway Labor Act, 
Section 10 of the Administrative Procedure Act, and the 


Declaratory Judgment Act, cited at pages 3 and 4 of ap¬ 
pellant’s brief, have no application. 


STATEMENT OP POINTS 

The District Court properly held that it lacked jurisdic¬ 
tion. 


SUMMARY OF ARGUMENT 


The District Court was without jurisdiction because: 


1. The action of the National Mediation Board in assert¬ 


ing jurisdiction over a Section 2, Ninth, application is non- 
reviewable under the principle of Sivitchmen’s Union v. 
National Mediation Board , 320 U.S. 297. An investigation 
of such an application comes within the framework of Sec¬ 
tion 2, Ninth, and hence is not subject to judicial review. 
Air Line Dispatchers Assn. v. National Mediation Board , 
189 P. 2d 685, 688 (App. D.C.). 

2. The appellant has not exhausted its administrative 
remedies before the Board. The Board may still decide 
that it lacks jurisdiction or it may dismiss the application 
or refuse to issue a certification for anv of a number of 
other reasons. Judicial relief, whether by way of injunc¬ 
tion or declaratory judgment, cannot be given until the 
prescribed administrative remedy has been exhausted. 
Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41. 

3. No final order has been issued against appellant and 
no injury has occurred which entitles appellant to judicial 
relief at this time. The Board has done nothing more than 
assert jurisdiction over an application for an investigation. 
No orders have been issued and appellant is under no com¬ 
mand to do anything. 

4. Appellant has an adequate remedy at law, which ren¬ 
ders equitable relief unnecessary. If the application is 
meritorious, certification of the intervenor as a bargaining 
agent will eventually follow. That certification is non- 
reviewable under the Switchmen’s Union case. But appel¬ 


lant could secure appropriate judicial review of the juris 
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dictional issue by refusing to treat with the intervenor, 
which would then be obliged to bring suit to compel appel¬ 
lant to treat with it. Review of the jurisdictional issue 
could be had at that point in connection with appellant’s 
defense to the suit. Virginian Ry. Co. v. System Federation 
No. 40, 300 U.S. 515. 

5. This is a suit against the United States to which there 
has been no consent. The action of the Board here was 
well within the recognized bounds of administrative dis¬ 
cretion and within the scope of the official duties of the 
individual Board members. The suit cannot be maintained 
under these conditions. Morrison v. Work, 266 U.S. 481. 

ARGUMENT 

1. The District Court lacked jurisdiction because the action 
of the Natio7ial Mediation Board is non-reviewable. 

In Switchmen’s Union v. National Mediation Board, 320 
U.S. 297, the Supreme Court expressly held that there is no 
jurisdiction in the courts to review the action of the Na¬ 
tional Mediation Board in making a certification of repre¬ 
sentatives for collective bargaining under Section 2, Ninth, 
of the Railway Labor Act. The Court pointed out that 
Congress had created certain rights under that section and 
had conferred upon the Board, not the courts, the duty of 
preserving and protecting those rights. This rule of the 
Switchmen’s case has consistentlv been adhered to bv this 

% V 

Court. Radio Officers Union v. National Mediation Board, 
181 F. 2d 801 (App. D.C.); United Transport Service Em¬ 
ployees v. National Mediation Board, 179 F. 2d 446 (App. 
D.C.); Kirkland v. Atlantic Coast Line R. Co., 167 F. 2d 529 
(App. D.C.); National Federation of Railway Workers v. 
National Mediation Board, 141 F. 2d 725 (App. D.C.). 

In light of this clear denial of any right to judicial review 
of Board certifications under Section 2, Ninth, it necessarily 
follows that any preliminary order or determination by 
the Board in the certification process is also immune from 
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judicial review. The Board here has asserted jurisdiction 
over an application to the Board to investigate a dispute 
concerning the representatives for collective bargaining 
purposes. That is a preliminary and an essential part of 
the Section 2, Ninth, certification process. In the words of 
this Court in Air Line Dispatchers Assn. v. National Media¬ 
tion Board, 189 F. 2d 685, 688 (App. D.C.), this was “Board 
action within the framework of Section 2, Ninth,” and hence 
falls within the principle of the Switchmen’s case, i 

This conclusion is reinforced by a comparison of those 
decisions which have carved out certain areas of review 
of Board action. Thus in the Air Line Dispatchers case, 
this Court permitted judicial review of a Board determina¬ 
tion that it had no jurisdiction to investigate an applica¬ 
tion under Section 2, Ninth, of the Bailway Labor Act. In 
that case the Board refused to take any action within the 
framework of Section 2, Ninth, and hence the Switchmen’s 
rule w T as held to be inapplicable. But in the instant case, 
the Board has instituted action under Section 2, Ninth, 
leading to a possible certification of the intervenor as a 
collective bargaining agent. The administrative process 
■which was held unreviewable in the Switchmen’s case is in 
fact underway, whereas in the Air Line Dispatchers case 
the Board declined to permit that process to be instituted. 

Likewise, in Order of Railway Conductors v. Swan, 329 
U.S. 520, the Supreme Court w T as confronted with a situa¬ 
tion where the administrative process could not get under 
■way. Because of an unreconcilable conflict of jurisdiction 
between two Adjustment Boards, administrative action was 
impossible. And the Court recognized that the Switchmen’s 
case was inapplicable, since it was dealing with a jurisdic¬ 
tional frustration on the administrative level rather than 
an administrative determination which Congress had placed 
beyond the realm of judicial scrutiny. In the instant case, 
however, there is no administrative frustration, no refusal 
to institute the administrative procedure which Congress 
has said is not subject to judicial review. The Board here 






lias merely taken tlie first step in that procedure. Hence 
the Switchmen's case is applicable. 

It is therefore plain that because we are here concerned 
with administrative action within the scope of the Switch¬ 
men's case Section 10(b) of the Administrative Procedure 
Act has no relevance. Judicial review is not available under 
that Act where a statute, such as Section 2, Ninth, of the 
Railway Labor Act, is judicially interpreted to preclude it. 
Kirkland v. Atlantic Coast Line R. Co., 167 F. 2d 529 (App. 
D.C.). 

2. The District Court lacked jurisdiction because the ap¬ 
pellant had not exhausted its administrative remedies. 

It is obvious from the uncontested facts in this case that 
the appellant has not exhausted its administrative reme¬ 
dies before the National Mediation Board and that its chal¬ 
lenge to the Board’s jurisdiction is premature. 

Appellant has done no more than write three letters to 
the Board, protesting the assertion of jurisdiction over the 
investigation of the application filed by the intervenor un¬ 
der Section 2, Ninth, of the Railway Labor Act. The Sec¬ 
retary of the Board responded that “the Board has as¬ 
sumed jurisdiction of the matter” and notified the parties 
that a mediator had been assigned to investigate the dis¬ 
pute. But the institution of these proceedings in the Dis¬ 
trict Court caused almost immediate cessation of the in¬ 
vestigation pending final judicial resolution of the com¬ 
plaint. Nothing more has occurred. 

Appellant’s claim is that Section 201 of the Railway 
Labor Act exempts it from the operation of the statute and 
that the Board’s assertion of jurisdiction is therefore un¬ 
lawful. 'Whatever the merits of this claim, however, ap¬ 
pellant will have adequate opportunity to renew it and 
obtain administrative determination thereof once the in¬ 
vestigation is allowed to proceed. Up to the point when 
the Board issues a certification, there is a chance that the 
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Board will decide that it lacks jurisdiction to issue a cer¬ 
tification or that certification should not issue for some 
other reason. The case may become moot or otherwise be 
disposed of before any certification issues or any obliga¬ 
tions are imposed on appellant. 

Thus at least until certification issues, the administra¬ 
tive process has not been completed. And until it has been 
completed it is necessary to apply ‘ ‘ the long settled rule of 
judicial administration that no one is entitled to judicial 
relief for a supposed or threatened injury until the pre¬ 
scribed administrative remedy has been exhausted.” Myers 
v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938). 1 
This rule applies even where the assertion is made that 
the administrative agency lacks constitutional or statutory 
authority to proceed. The courts do not feel it essential 
to decide immediately the question of jurisdiction when the 
administrative agency has not yet concluded its proceed¬ 
ings. Even if a full consideration of the issue of jurisdic¬ 
tion would lead to the conclusion that the agency is without 
power, the orderly processes of administrative law require 
exhaustion of the administrative process. Myers v. Beth¬ 
lehem Shipbuilding Corp., supra ; Petroleum Exploration, 
Inc. v. Public Service Comm., 304 U.S. 209; Macauley v. 
Waterman S.S. Corp., 327 U.S. 540. 

None of the cases cited by the appellant compels any 
different conclusion. Thus in Air Line Dispatchers Assn. v. 
National Mediation Board, 189 F. 2d 685 (App. D.C.), the 
Board had made a determination that it had no jurisdic¬ 
tion over an application for investigation of an alleged 
representation dispute. The application was accordingly 
dismissed by the Board and the administrative process 
came to a final and complete halt. There was no further 
opportunity to press the jurisdictional objection before the 
Board. Such a situation is in complete contrast to the in¬ 
stant one, where further administrative action will take 

1 Federal Power Comm. v. Metropolitan Edison Co., 304 U.S. 41; N.L.R.B. v. 
Cheney California Lumber Co., 327 U.S. 540; Macauley v. Waterman S. S. Corp., 
327 U.S. 540. 
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place which will give appellant additional opportunities to 
renew its jurisdictional objections. The administrative 
process here has not come to a final or complete halt. 

So also in Shields v. Utah Idaho Central R. Co., 305 U.S. 
177, the Interstate Commerce Commission, after hearing, 
had issued a determination that had the effect of subject¬ 
ing the respondent to the requirements of the Railway 
Labor Act. This determination of status under the Act 
was final in character. There w’ere no further proceedings 
possible before the Commission which might change that 
determination. For all practical purposes, the administra¬ 
tive process relative to that determination had come to an 
end—again in direct contrast to the situation in the instant 
case. 

Under these circumstances, the impropriety of attempt¬ 
ing to invoke the Declaratory Judgment Act, 28 U.S.C. 
§2201, is manifest. As stated by the Supreme Court in 
Public Service Commission v. Wycoff Co., 344 U.S. 237, 
246-7: 

“. . . the declaratory judgment procedure will not be 
used to pre-empt and prejudge issues that are com¬ 
mitted for initial decision to an administrative body or 
special tribunal any more than it will be used as a sub¬ 
stitute for statutory methods of review. It would not 
be tolerable, for example, that declaratory judgments 
establish that an enterprise is not in interstate com¬ 
merce in order to forestall proceedings by the National 
Labor Relations Board, the Interstate Commerce Com¬ 
mission or many agencies that are authorized to try and 
decide such an issue in the first instance. . .. Responsi¬ 
bility for effective functioning of the administrative 
process cannot be thus transferred from the bodies in 
which Congress has placed it to the courts.’ r 

And so in this case, where the administrative process has 
not been completed and where the agency may yet decide 
that it has no jurisdiction, the use of declaratory judgment 
procedure to determine the question of jurisdiction can¬ 
not be tolerated. 
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3. The District Court lacked jurisdiction inasmuch as no 
final order had been issued against appellant. 

It is axiomatic, of course, that before any judicial relief 
can be granted to the appellant there must have been some 
final action taken by the National Mediation Board which 
has operated to its detriment and injury. But no such final 
action has been taken and no such detriment or injury has 
occurred. All that has happened is that the Board has 
informally announced to the appellant that it feels it has 
jurisdiction over the application filed by the intervenor. 
The Board has not commanded the appellant to do any¬ 
thing or to refrain from doing anything. No rights or 
powers or privileges of the appellant have been abridged 
or circumscribed. No civil or criminal liability has been 
imposed. In no way has the appellant’s existing or future 
status or condition been changed. No determination of 
appellant’s rights or obligations has been made. It has 
merely been informed that the Board intends to take juris¬ 
diction over the intervenor’s application and to determine 
if there is sufficient basis for certifying the intervenor as 
the bargaining agent for appellant’s pilots and copilots. 
The announcement by the Board is nothing more than prep¬ 
aration for possible further action which might some day 
result in the imposition of a bargaining obligation on the 
appellant. 

In fact, even if the Board had processed this proceeding 
to the point of issuing a certification, there still w’ould have 
been no final order. “The Mediation Board makes no 
‘order.’ And its only ultimate finding of fact is the certifi¬ 
cate. Virginian R. Co. v. System Federation No. 40, 300 
U.S. at 562. The function of the Board under Section 2, 
Ninth, is more the function of a referee.” Switchmen’s 
Union v. National Mediation Board, 320 U.S. 297, 304. 

Courts have uniformly rejected judicial relief under these 
conditions. United States v. Los Angeles & Salt Lake R. 
Co., 273 U.S. 299; F.P.C. v. Hope Natural Gas Co., 320 U.S. 
591, 618; Eccles v. Peoples Bank, 333 U.S. 426. Thu$ in 
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Helco Products Co. v. McNutt, 137 F. 2d 681 (C.A.D.C.), 
declaratory relief was refused a company that had been 
advised by the Commissioner of Food and Drugs that the 
blue poppy seeds it desired to ship in interstate commerce 
would be considered adulterated under the Food and Drug 
Act. And where an employer has been notified by the 
Wage and Hour Administrator that he is within the cover¬ 
age of the Wage and Hour Law he is customarily denied 
a declaratory judgment as to coverage. Denver Union 
Stockyard Co. v. Brotherhood, 48 F. Supp. 308 (D. Colo.); 
Mushroom Coop. Canning Co. v. Jacobs , 35 F. Supp. 624 
(E.D. Pa.); Connecticut Importing Co. v. Perkins, 35 F. 
Supp. 414 (D. Conn.). Moreover, in Miles Laboratories, Inc. 
v.F.T.C., 140 F. 2d 683 (C.A.D.C.), the company -was re¬ 
fused a declaratory judgment as to the extent of the Com¬ 
mission’s jurisdiction after the Commission had investi¬ 
gated, had tentatively concluded that the company’s ad¬ 
vertising failed adequately to reveal possible harm from 
use of its product, and had invited the company to agree 
by stipulation to revise its advertising. 

Such precedents are persuasive proof of the premature¬ 
ness of the complaint in this case. Indeed, appellant rec¬ 
ognizes this to be the case at page 9 of its brief, 'where it 
states that there is no requirement of hearings before the 
Board and nothing under Section 2, Ninth, of the Railway 
Labor Act calling for the Board “to hear and determine 
issues relating to the carrier.” If that is true, then no 
mere assertion of jurisdiction over an application filed by 
a labor organization under Section 2, Ninth, can possibly 
affect the carrier in a wav which gives rise to immediate 
judicial review. Such an assertion of jurisdiction has no 
impact whatever at the present upon the appellant, how¬ 
ever erroneous that assertion may be. Appellant is not a 
party directly affected by the assertion of jurisdiction over 
the application under Section 2, Ninth. Any obligation 
on the appellant arises from sources other than this appli- 
action. 
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In contrast, the appellant labor organization in Air Line 
Dispatchers Assn. v. National Mediation Board, 189 F. 2d 
685 (App. D.C.), was directly and immediately affected by 
the Board’s denial of jurisdiction to proceed with its ap¬ 
plication. That determination denied to the appellant the 
benefits to which it thought it was entitled under Section 2, 
Ninth, of the Act. On the other hand, appellant in this 
case is entitled to no benefits under Section 2, Ninth, and 
is subject to no obligations thereunder. It is only after the 
proceedings have been exhausted under that section that 
any legal obligations are incumbent upon appellant. Until 
that point is reached, therefore, there has been no final 
order issued against the appellant which permits judicial 
review. 

4. The District Court lacked jurisdiction because the appel¬ 
lant has an adequate remedy at law. 

Assuming that the Board persists in exercising jurisdic¬ 
tion over the application filed by the intervenor and that 
it persists in rejecting appellant’s objections to such exer¬ 
cise, the appellant has a complete and adequate remedy at 
law which obviates the necessity of judicial relief at this 
early stage. The application filed by the intervenor, if 
meritorious, will eventually lead to the certification of the 
intervenor as a bargaining agent under Section 2, Ninth, 
of the Railway Labor Act. Such certification, of course, 
would be non-re viewable on a direct appeal to a court. 
SwitchmenUnion v. National Mediation Board, 320 U.S. 
297; United Transport Service Employees v. National Medi¬ 
ation Board, 179 F. 2d 446 (C.A.D.C.); Kirkland v. Atlantic 
Coast Line R. Co., 167 F. 2d 529 (C.A.D.C.). But the appel¬ 
lant could secure appropriate judicial review of the juris¬ 
dictional issue by the simple expedient of refusing to treat 
with the intervenor after it had been certified as the bar¬ 
gaining agent. The burden would then be on the inter¬ 
venor, if it wanted to secure enforcement of its statutory 
bargaining rights, to bring suit in court to compel the ap- 
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pellant herein to treat with it as the duly accredited bar¬ 
gaining representative of the pilots and copilots. At that 
time the appellant could impose its jurisdictional objections 
to the certification as a defense to the intervenor’s suit and 
judicial review of the issue could then be had. Virginian 
Ry. Co. v. System Federation No. 40, 300 U.S. 515. 

Such is the scheme for review which Congress has estab¬ 
lished under the Railway Labor Act. It is a scheme that 
the appellant must respect, however burdensome to it the 
proceedings before the Board may seem to be. As the 
Supreme Court has said in a similar context, “the expense 
and annoyance of litigation is ‘part of the social burden 
of living under government.’ ” Petroleum Exploration, 
Inc. v. Public Service Comm., 304 U.S. 209, 222. The fact 
that such a scheme exists, and that Congress has made it 
exclusive, is compelling proof of the inadequacy and pre¬ 
matureness of the present complaint. 

5. The District Court lacked jurisdiction because this was 
a suit against the United States to which it has not 
consented. 

The complaint makes plain the fact that the action of 
the appellees in rejecting appellant’s preliminary objec¬ 
tions to the assertion of jurisdiction over the intervenor’s 
application was in the course of the appellees’ official 
duties. No allegation is made that they exceeded their 
statutory authority in making this initial determination to 
investigate an application. The charge merely is that they 
lacked statutory power to assert jurisdiction over the ap¬ 
pellant, that they are “proceeding in an illegal manner 
against plaintiff” (par. VII of complaint, Jt. App., p. 4). 

But as has alreadv been demonstrated, this initial deter- 
mination by the Board in no way constitutes action against 
the appellant and in no way affects the appellant. The 
Board has done nothing more than determine to instigate 
an investigation that might some day result in the imposi¬ 
tion of a bargaining duty on the appellant. Such a deter- 
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mination is well within the recognized bounds of admin¬ 
istrative discretion. And any effort to enjoin it must fall 
under the doctrine of sovereign immunity, which protects 
government officials from suit when acting within the scope 
of their official duties. Louisiana v. McAdoo, 234 U.S. 627; 
Wells v. Roper, 246 U.S. 335; Morrison v. Work, 266 U.S. 
481; Tennessee Electric Power Co . v. Tennessee Valley 
Authority, 306 U.S. 118. Without the consent of the United 
States, which is lacking here, this suit cannot be maintained. 

CONCLUSION 

For the foregoing reasons the judgment of the District 
Court should be affirmed. 

i 

Respectfully submitted, 

Gerhard P. Van Arkel 
Van Arkel and Kaiser 
1830 Jefferson Place, N. W. 
Washington 6, D. C. 

Maurice H. Schy 
55th Street & Cicero Avenue 
Chicago 38, Illinois 
Counsel for Appellee-Intervenor, 
Air Carrier Pilots Association, i 

Of Counsel: 

Eugene Gressman 

i 

June, 1954. 
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AMERICAN AIR EXPORT & IMPORT CO., Appellant, 

v. 

FRANCIS A. O'NEILL, JR., ET AL., Appellees. 


PETITION FOR REHEARING 


THE COURT HAS NOT DECIDED THE QUESTION 
PRESENTED TO IT 

The brief of the Appellant sets forth the question to be 

decided bv this Honorable Court as follows: 

* ! 

“The question is whether the United States District 
Court for the District of Columbia has jurisdiction to 
review a National Mediation Board finding that it has 
jurisdiction pursuant to Section 201 of the Railway 
Labor Act, 45 USCA 181 over a contract carrier oper¬ 
ating aircraft under contract exclusively with the 
United States Government.” 

In its decision of December 23, 1954, this Court does not 
attempt to decide the issue presented to it but instead 
assumes that the Appellant is seeking to obtain judicial 
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review of some action of the National Mediation Board 
taken pursuant to Section 2, Ninth, of the Railway Labor 
Act. At no time in its brief or in argument has Appellant 
sought to attack any order or action of the National Media¬ 
tion Board issued pursuant to Section 2, Ninth, of the 
Railway Labor Act. On the contrary, the Appellant has 
sought at all times to obtain judicial review of the order 
of the National Mediation Board issued August 24, 1953, 
wherein the Board, acting pursuant to Section 201 of the 
Railway Labor Act, assumed jurisdiction over Appellant’s 
labor activities. The order of the National Mediation Board 
dated August 24, 1953 (copy of which is reproduced herein 
as Appendix I) states on its face that it was issued pur¬ 
suant to Section 201 of the Railway Labor Act. Section 2, 
Ninth, is not involved in the proceeding. 

That the court was under a misconception as to the issue 
to be decided in the proceeding is apparent from an analy¬ 
sis of its decision of December 23, 1954. For example, 
this Court cites Myers v. Bethlehem Shipbuilding Corp. t 
303 U.S. 41. That case deals with the assumption of juris¬ 
diction by the National Labor Relations Board based on its 
own allegations preliminary to an orderly administrative 
process to finally determine the alleged facts with a full 
and adequate provision for judicial review thereafter. 
In the instant case the Appellant has been denied the 
right to any hearing and the finding of jurisdiction by 
the National Mediation Board was made purely as a result 
of an erroneous legal construction of Section 201 of the 
Railway Labor Act. Thus the administrative process has 
come to an end and the question of whether the National 

Mediation Board misconstrued Section 201 of the Rail wav 

* 

Labor Act is ripe for judicial review. 

The order of the National Mediation Board (Appendix I) 
is patently erroneous as a matter of law. The order of 
the Board states in effect that it has jurisdiction over any 
person operating aircraft pursuant to contract with the 
Government. Section 201 of the Railway Labor Act states 
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in effect that, under the circumstances in this case, the 
National Mediation Board has no jurisdiction over the 
carrier unless it is transporting mail for the Government. 
Inasmuch as the Appellant has never transported any mail 
for the Government, it is obvious that the ruling of the 
National Mediation Board is erroneous and, inasmuch as 
there is no factual dispute in the ease, the legal question 
presented to this Court (but as yet undecided) is ripe 
for decision. 


THE COURT HAS APPARENTLY ABANDONED ITS 
DECISION IN THE AIRLINE DISPATCHERS CASE 1 


In the Airline Dispatchers Case, the question was 
whether the National Mediation Board had jurisdiction 
over an alleged labor dispute involving a carrier operating 
wholly outside the territorial limits of the United States. 
Because of the interline traffic situation and other consid¬ 


erations, the National Mediation Board held hearings in 
the case to resolve the factual situation. At the termina¬ 
tion of the hearings the Board decided that it had no jur¬ 
isdiction over the dispute pursuant to Section 201 of the 
Railway Labor Act—the same section involved in the in¬ 
stant proceeding. This Court held: 


“This in no sense is Board action within the frame¬ 
work of Section 2, Ninth, or, indeed, within any other 
provisions of the Act for administrative resolution of 
industrial labor disputes. This is a different ‘type 
of problem,’ * * * The type of question now presented 
was, as we have said, in the area of those reserved 
under the Railway Labor Act. This being so, and 
because of the nature of the question, we are of the 
opinion that the Administrative Procedure Act indi¬ 
cates a Congressional purpose to authorize review 
of it by the Courts. Since it is not a question of the 
type previously held unreviewable, and since there 
is no explicitness in the Railway Labor Act or indica¬ 
tion in its history of a Congressional intention to 
leave it exclusively to Board determination, the pro- 


l Airline Dispatchers Assn. v. National Mediation Board, 189 F. 2d C8S. 
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visions of Section 10 of the Administrative Procedure 
Act for Court review take hold of it.” 

Nowhere in its decision in the Airline Dispatchers case 
did this Court intimate that it would have reached a differ¬ 
ent result had the decision of the National Mediation 
Board been to assume jurisdiction over the dispute rather 
than to deny jurisdiction. Yet the court held in the instant 
case as follows: 

“We found jurisdictional relief under the Adminis¬ 
trative Procedure Act appropriate there (in Airline 
Dispatchers) because the Board refused to exercise 
the functions assigned to it by the Railway Labor Act.” 

If the rule is to be that orders of the National Mediation 
Board assuming jurisdiction over a dispute are subject 
to judicial review when they are adverse to a union (i.e., 
where the Board denies jurisdiction) but are not subject 
to judicial review in cases where the orders are unfavor¬ 
able to the employer (i.e., where the Board assumes juris¬ 
diction) then, at the very minimum, the decision of the 
court in this case should be amended so as to make the rule 
clear and enable Appellant to seek review of the rule by 
the Supreme Court of the United States. 

THE COURT HAS MISCONSTRUED THE FACTS IN THE 

SHIELDS CASE 2 

In its decision in the instant case, the court states as 
follows: 

“Appellant urges for the first time in this court that 
the action taken by the Board in this case gives rise 
to an imminent threat of criminal prosecution for 
which judicial intervention is allowed by the decision 
of the Supreme Court in Shields v. Utah-Idaho R. Co. 
Since this contention was not urged below, we need 
not consider it here. But it is without merit in any 
event. Shields involved an Interstate Commerce Com- 


- Shields v. Utah-Idaho Central R. Co., 305 U.S. 177. 
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mission order, under Section 1, First, of the Railway- 
Labor Act, which finally determined that the complain¬ 
ing railroad 1 company was a carrier within the meaning 
of the (Railway Labor) Act * * V By this ruling, 
the carrier became subject to the criminal penalties of 
the Act, imposed, inter alia, for failure to post required 
statutory notices on the handling of labor disputes 
pursuant to Section 2, Eighth; indeed, the Board itself 
had already ordered the carrier to comply with that 
provision. No such compliance was ordered in the 
instant case and no penalties for violation of Section 
2, Eighth, are threatened here. The action complained 
against in the instant case was taken by the Board 
under Section 2, Ninth, of the Railway Labor Act, 
-which involves no criminal penalties. Thus the deci¬ 
sion in the Shields case, ‘placed on the traditional use 
of equity proceedings to enjoin criminal proceedings,’ 
is inapplicable here.” 

As a matter of fact, there was no threat of criminal 
prosecution in the Shields case except by virtue of the 
operation of the Railway Labor Act. Thus, the answer 
of the District Attorney in Shields stated in paragraph 
13 thereof as follows: 

“Defendant . . . avers that he has made no threats 
to file suit and prosecute the plaintiff, its officers and 
agents for their failure to comply with the Railway 
Labor Act. Paragraph 2, Tenth, of the Act makes 
it the duty of the defendant upon the application of 
any duly designated representative of plaintiff’s em¬ 
ployees and under the direction of the Attorney Gen¬ 
eral of the United States, to prosecute violations of 
the Railway Labor Act, but no such application has 
been made by any representative of plaintiff’s employ¬ 
ees, and no authorization to prosecute plaintiff has 
been received from the Attorney General.” Volume 
38, S. Ct. U.S., Transcript of Records and File Copies 
of Briefs, Case #28 (1938), print-page 35. 

In other words, the threat of prosecution in Shields 
arose as a result of the automatic operation of Section 2, 
Eighth, of the Railway Labor Act and not as a result of 
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any specific order or threat of criminal prosecution by the 
National Mediation Board, the Attorney General or any 
other official of the Government. Exactly the same situa¬ 
tion is true in the instant case—in other words, the Appel¬ 
lant here is just as much under the threat of criminal 
prosecution as the plaintiff was in the Shields case. 

If this Court really decided the instant case without con¬ 
sidering Shields, then its decision should be amended so 
as to eliminate the dicta relating to the Shields decision, 
particularly in view of the fact that the fundamental prem¬ 
ise (that the plaintiff in Shields had specifically been 
threatened with criminal prosecution) is erroneous. If 
the Court’s opinion were so amended, then Appellant could 
refile its complaint in the District Court and allege that it 
is under threat of criminal prosecution. Appellant should 
obviously not be placed in the position where it cannot 
obtain judicial review in the District Court on the criminal 
prosecution theory by virtue of the misconstruction by 
this Court of a decision of the Supreme Court. 

Wherefore, Appellant prays that this Honorable Court 
either reverse or modify its opinion herein decided Decem¬ 
ber 23, 1954 and grant Appellant such other and further 
relief as the premises shall require. 

The privilege of oral argument on this petition is respect¬ 
fully requested. 

Coates Lear 
Theodore A. Miller 
Attorneys for American Air Export 
& Import Company, Appellant 

Cafritz Building 
Washington, D. C. 

January 7, 1955. 
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Certificate of Counsel 

In accordance with the provisions of Rule 26 of the 
General Rules of the United States Court of Appeals for 
the District of Columbia Circuit, I hereby certify that I 
am counsel for the Appellant herein and that the above 
petition for rehearing has been filed in good faith and not 
for delay. i 


Coates Lear 
Certificate of Service 

I, Coates Lear, hereby certify that I have this 7th day 
of January, 1955, served copies of the foregoing petition 
on the parties listed below by mailing copies to said par¬ 
ties properly addressed, with postage prepaid. 


Coates Lear 

Attorney General of the United States 
10th & Constitution Ave., N. W. 
Washington, D. C. 

Gerhard P. VanArkel, Esq. 

VanArkel & Kaiser 
1830 Jefferson Place, N. W. 
Washington 6, D. C. 

George Hamilton, Esq. 

Asst. U. S. District Attorney 
U. S. Court House 
Washington, D. C. 
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Appendix I 

NATIONAL MEDIATION BOARD 

Washington 

August 24, 1953 
Case No. R-2756 

Mr. Coates Lear, Attorney 
Cafritz Building 
Washington, D. C. 

Mr. J. C. Christie President 

Air Carrier Pilots Assn. (Nonscheduled) 

55th Street & Cicero Avenue 
Chicago, Illinois 

Gentlemen: 

Reference is made to application by the Air Carrier 
Pilots Association (Nonscheduled) International for the 
services of this Board under the provisions of Section 2, 
Ninth, of the Railway Labor Act involving representation 
of 

Pilots & Copilots 

employees of American Air Export & Import Company. 
Title II, Section 201 of the Railway Labor Act states: 

“All of the provisions of Title I of this Act, except the pro¬ 
visions of Section 3 thereof, are extended to and shall cover 
every common carrier by air engaged in interstate or for¬ 
eign commerce, and every carrier by air transporting mal! 
for or under contract with the United States Government . 
and every air pilot or other person who performs any 
work as an employee or subordinate official of such carrier 
or carriers, subject to its or their continuing authority to 
supervise and direct the manner of rendition of his Serv¬ 
ice.” (Emphasis added) 

We have been advised that the entire activities of tho 
company are devoted exclusively to the exploitation of 


two long term contracts with the U. S. Air Force. In view 
of this, the Board has assumed jurisdiction in this matter. 

This application has been docketed as our Case No. R- 
2756 and will hereafter be referred to by that number. A 
Mediator will be assigned to investigate this dispute as 
soon as possible, consistent with prior commitments. 1 

Very truly yours, 

/s/ E. C. Thompson 
E. C. Thompson 
Secretary 

cc: Mr. H. J. Korth, Pres. & Gen. Mgr. 

American Air Export & Import Company 

• • * • * • • • • * 




